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Case submitted on stipulated facts before ADM NI STRATI VE LAW
JUDGE MARK CHURCHWELL.

The cl ai mant was represented by HONORABLE PHI LIP M W LSON,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 1 was represented by HONORABLE RI CHARD SM TH,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE JUDY RUDD
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This case was submitted by the parties for a decision
on stipulated facts. A prehearing order was enter in this
case on January 10, 2006. This prehearing order set out the
stipulations offered by the parties and outlined the issues
to be litigated and resolved at the present tine. A copy of
this prehearing order was nade Comm ssion’s Exhibit No. 1 to

t he hearing record.
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The follow ng stipulations were submtted by the
parties in the prehearing order and are hereby accepted:
1. Enpl oyer/ enpl oyee/ carrier relationship on 3/6/91.
2 WCR for TTD = $209.00; and for PPD = $173.53.
3 Respondents accepted the claim
4. Claimant is PTD.
5 On 12/10/92 an Opinion was entered finding that
cl aimant had established a safety violation by
cl ear and convi nci ng evidence for which
respondents began paynents, thereby increasing her
conpensation rates to $262.39 and $196. 79
respectively.
6. Respondents paid the safety violation until such
time as the Trust Fund assuned liability for PTD
benefits on 9/11/00.
7. Thereafter, respondents no. 1, PECD, ceased to pay
the safety violation penalty.
8. Respondent s have continued to pay reasonabl e and
rel ated nmedi cal expenses.
By agreenent of the parties, the issues to be litigated
and resolved at the present tine were limted to the
fol | ow ng:

1. Payment of 25% penalty for safety violation.
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2. Whet her either respondent should continue to pay
the safety violation after 9/11/00.

In addition, the claimant’s attorney asserted in his
prehearing filing that he is entitled to an appropriate
attorney’s fee on these controverted suns. The record
consi sts of the January 10, 2006 prehearing order, the
claimant’s brief filed on February 17, 2006!, respondent no.
1's brief originally filed on February 9, 2006, and
respondent no. 2's brief filed on February 6, 2006. | have
“bl ue- backed” these docunents to designate the record.

DISCUSSION

The facts in this case are not in dispute. The
cl ai mant sustained a conpensable injury on March 6, 1991,
whi ch rendered her permanently and totally disabled. The
claimant’s conpensation rate for total disability is $209
per week. However, because the claimant’s injury was caused
in substantial part by her enployer’s failure to conply with
applicabl e safety provisions, the claimnt’s conpensation
was i ncreased 25%to $262. 39 per week pursuant to Ark. Code
Ann. 8 11-9-503 (1987). In addition to paying other

Al t hough claimant’s brief was not filed tinely,
nei t her respondent attorney upon inquiry filed an objection
to inclusion of the claimant’s brief into the record. | am
therefore accepting claimant’s brief into the record.
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benefits, the Public Enployee Clains Division paid the
clai mant $262.39 per week for permanent and total disability
until Septenber 11, 2000, when the Death and Pernmanent Tot al
Disability Trust Fund assuned liability for weekly benefit
pursuant to Ark. Code Ann. § 11-9-502 (1987):2.

Begi nni ng on Septenber 11, 2000, the Death and
Per manent Total Disability Trust Fund took over liability
and paid the claimnt pernmanent and total disability
conpensation at a rate of only $209 per week. Neither the
Publ i ¢ Enpl oyee O ains Division or the Death and Permanent
Total Disability Trust Fund have paid the claimnt the
di fference between $262.39 per week and $209 per week for
any period after Septenmber 11, 2000. The issue at present
is who, if anyone, is |liable to the claimnt for the
di fference between $262.39 per week and $209 per week after
Sept enber 11, 2000.

2Bot h the Public Enmpl oyee Clains Division and the Death
and Pernmanent Total Disability Trust Fund apparently agree
that only the base conpensation paynents of $209 per week,
rat her than the full $262.39 per week paid by the Public
Enpl oyee C ains Division, count toward the Public Enpl oyee
Clains Division's liability for $75,000 in weekly benefits
for permanent and total disability under Ark. Code Ann. §
11-9-502(b).
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Arkansas is one of approximtely 13 states with
wor kers’ conpensation | aws which have at |east at one tine?
resulted in conpensation increases for an enployer’s failure
to provide safety devices, obey safety regul ations, or
otherwi se conply with a duty inposed by statute or

regul ation. 6 Larson Wrkers’ Conpensation Law § 105.01

(2000). Courts have generally classified these statutes as

penal in nature. Roberts v. Smith Furn. & Appl. Co., 263

Ark. 869, 567 S.W2d 947 (1978). Accord Ernest Sinpson

Const. Co. v. Conn, 625 S.W2d 850 (Ky. 1981) [“The

purpose... is not to conpensate workers or their famlies
but to penalize those enployers who intentionally fail to

conply with safety regulations”]; Garza v. W A Jourdan,

Inc., 572 P.2d 1276 (NM C. App. 1977) [“(T)he safety
device statute is not conpensatory but punitive, and the

portion stating ‘the conpensation otherw se payable... shal

3Act 796 of 1993 re-wrote Ark. Code Ann. 8§ 11-9-503 and
el imnated the conpensation rate increase payable to a
claimant for an enployer’s safety violation. Under the
current |law, an enployer’s safety violation identifies the
enpl oyer as an “extra-hazardous enployer.” The extra-
hazar dous enpl oyer designation requires a safety
consul tation and an acci dent prevention plan pursuant to
Ark. Code Ann. 8§ 11-9-409 (Repl. 2002). Since the
claimant’s injury occurred prior to July 1, 1993, this claim
is controlled by the provisions of Ark. Code Ann. § 11-9-503
as it existed prior to the amendnents of Act 796 of 1993.
See Act 796 of 1993, § 41.
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be increased ten percent’ is the nmeasure of conputing the

anount of penalty levied”]; Prier Brass v. Weller, 23 Ark.

App. 193, 745 S.W2d 647 (1988) [Describing these paynents
as a percentage safety-violation penalty conputed on the
basis of disability caused by a work-related injury].

| note that several state |aws which increase the
conpensation rate if the enployer conmits a safety violation
I i kewi se decrease the conpensation rate if the enpl oyee
commts a safety violation. See generally, New Mexico Stat.

Ann. 8§ 52-1-10; Wiittaker v. MCdure, 891 S.W2d 80 (Ky.

1995); and Schwartz v. Departnent of Ind., Labor & Hunman

Rel ., 240 NwW2d 173 (Ws. 1976). M research indicates
t hat Arkansas apparently never had a parallel provision
decreasing the conpensation rate if the enployee’ s injury
was caused by a safety violation conmmtted by the enpl oyee.
Agai nst this background, | note that Ark. Code Ann. 8§
11-9-503 (1987) provides:
Were established by clear and convinci ng evi dence
that an injury or death is caused in substanti al
part by the failure of an enployer to conply with
any Arkansas statute or official regulation
pertaining to the health or safety of enployees,
conpensation provided for by 8§ 11-9-501(a)-(d)
shal |l be increased by twenty-five percent (25%
To the extent that it has been argued that the Death

and Permanent Total Disability Trust Fund shoul d nake these
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enhanced paynents of conpensation, | am persuaded by the
Fund’s analysis that the Fund is only liable for “weekly
benefits”, and that the penalty assessed by Ark. Code Ann.

8§ 11-9-503 is not “weekly benefits” as that term has been
construed in other contexts by the Arkansas Courts. In this
regard, Ark. Code Ann. 8§ 11-9-502(b) provides:

(b)(1) For injuries occurring on and after Mrch

1, 1981, the first seventy-five thousand dollars

($75,000) of weekly benefits for death or

permanent total disability shall be paid by the

enpl oyer or his insurance carrier in the manner

provided in this chapter.

(2) An enpl oyee or dependent of an enpl oyee who

receives a total of seventy-five thousand dollars

($75,000) in weekly benefits shall be eligible to

continue to draw benefits at the rates prescribed

in this chapter, but all benefits in excess of

seventy-five thousand dollars ($75,000) shall be

payabl e fromthe Death and Permanent Tot al

Disability Trust Fund. [Enphasis added. ]

As the Death and Permanent Total Disability Trust Fund
notes inits brief, the Arkansas Courts have consistently
hel d that “weekly benefits” as used in Section 502, refers
to paynents for death or permanent total disability only.
“Weekly benefits” do not include paynents for tenporary
disability or lunp sum paynents to wi dows upon re-narriage.

Spar ks Reqgi onal Medical Center v. Death and Per nanent Tot al

Disability Bank Fund, 220 Ark. App. 204, 737 S.W2d 463
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(1987); Death and Permanent Total Disability Trust Fund v.

Tyson Foods, 304 Ark. 359, 801 S.wW2d 653 (1991).

In light of the persuasive authority from our own and
other jurisdictions, indicating that the purpose of safety
violation statutes such as our own is to punish the enpl oyer
rat her than to conpensate the enployee, and are in fact a
“penalty”, | find that penalty paynents pursuant to Ark.
Code Ann. 8§ 11-9-503 are not “weekly benefits” within the
meani ng of Ark. Code Ann. 8§ 11-9-502. Therefore, | find
that the Death and Pernmanent Total Disability Trust Fund can
have no liability for nmaking those penalty paynents.

On the other hand, | find nothing in the plain | anguage
of Ark. Code Ann. 8 11-9-503, its legislative history, or
the public policy considerations for a safety violation
statute indicating that the enployer’s liability for the
penal ty extingui shed on Septenber 11, 2000, as the Public
Enpl oyee C ains Division asserts.

Wth regard to the rel evant public policy
considerations, | note that the Kentucky Supreme Court |aid
out the utility of inposing an ongoing penalty, where not

prohi bited by statute, as follows in Wittaker v. Mdure,

891 S.W2d 80, 82 (Ky. 1995):
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In inposing penalties on workers and enpl oyers
where violation of a known safety rule results in
injury to the worker, the | egislature provided

i ncentives for followi ng and enforcing safety

rul es which are consistent with its goals of

provi ding a safer workplace and reducing the
nunber of conpensable injuries. To be nost
effective, the anbunt of such a penalty shoul d not
be affected by whether the Special Fund is
partially liable for the paynent of incone
benefits. This is because Special Fund liability
for a portion of incone benefits does not in any
way dimnish the desirability of encouraging

wor kers and their enployers to practice workpl ace
safety. [Citations omtted].

Li kewi se, nothing in the plain | anguage of either Ark.
Code Ann. 8§ 11-9-502 or 8§ 11-9-503 indicates to ne any
di scernabl e express or inplied legislative intent that the
enpl oyer/carrier’s penalty liability term nates when the
Deat h and Pernmanent Total Disability Trust Fund takes over
paynment after $75,000 in weekly benefits for pernmanent total
disability. By conparison, the Kentucky safety violation
statute is restricted only to increased paynents for

“conpensation for which the enpl oyer woul d ot herw se have

been liable.” [Enphasis added]. Since the Kentucky Speci al
Fund is not “the enployer”, the Kentucky Suprenme Court in

Whi t aker, supra. concluded that Kentucky Revised Statute

342.165 does not permt the Special Fund to take advantage
of a 15% safety violation penalty assessed agai nst the

enpl oyee. By conparison, the plain | anguage of Ark. Code
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Ann. 8 11-9-503 contains no such restrictive | anguage, and
woul d therefore appear to require a penalty agai nst an

enpl oyer on all conpensation owed to the clainmant for the
work injury, regardl ess of whether the conpensation is paid
by the enployer/carrier or instead paid by the Death &

Per manent Total Disability Trust Fund. Accord Hot Springs

County Bicentennial Park v. \Wal ker, 271 Ark. 688, 610 S. W 2d

268 (1981) [Awarding a controverted attorney’s fee agai nst
the enpl oyer/carrier on all controverted disability
benefits, including that portion of benefits paid by the
Deat h and Permanent Total Disability Trust Bank, because
“[t]here is no language in the [attorney’s fees] statute
limting the award of the attorney’'s fees to anounts which
the enployer and its carrier both controvert and owe.”].

Moreover, | note that in Prier Brass v. Weller, 23 Ark.

App. 193, 745 S.W2d 647 (1998), the Full Comm ssion awarded
a safety violation penalty against an enployer for total

disability in a case involving Second Injury Fund liability.
The Court found that the Comm ssion’s penalty was excessive
under the circunstances of the case where (1) the claimant’s
injury caused only 10% of his permanent disability (2) under
Arkansas | aw, the enployer was only liable for the 10%

di sability caused by the injury and the Second Injury Fund
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was liable for the remaining 90% disability and (3)
according to the Court, an enployer is liable for a penalty
under Section 503 only on benefits for the degree of
disability causally related to the safety violation. \Were
the accidental injury involving the safety violation caused
at nost a 10% disability, the Court found that the

Comm ssion erred in ordering a penalty on the basis of total
disability rather than 10% disability. By conparison, in

t he present case, there is no dispute that the claimant’s
conpensabl e injury caused his total disability.

Wth regard to legislature history, ny research
indicates that the safety violation penalty statute
presently contained in Ark. Code Ann. § 11-9-503 was
initially enacted in a simlar formin Initiated Measure
1968, No. 1, 8 1. See Ark. Stat. Ann. § 81-1310 (1971
Supp.) In that original form the benefit increase was 15%
rather than today’'s 25% In 1976, the | egislature anended
the law to provide that the safety violation nust be
establ i shed by clear and convincing evidence and to provide
that the 15% i ncrease be paid to the Second I njury Fund.
See Act 1227 of 1975 (Ext. Sess., 1976), 8 5. In 1986, the

| egi sl ature renoved t he | anguage regardi ng paynent to the
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Second Injury Fund and increased paynent from 15%to 25%
See Act 10 of 1986 (2" Ex. Sess.), § 2.

Finally, |I feel conpelled to coment on the unpublished
Comm ssi on deci sions which the respondents rely on to assert
that no penalty is payable after the Death and Pernanent
Total Disability Trust Fund assunes paynents pursuant to
Ark. Code Ann. 8 11-9-502. The parties have cited to an
Adm ni strative Law Judge’ s decision filed on June 22, 1998
whi ch was affirnmed and adopted by the Full Conm ssion in an
unpubl i shed April 14, 1999 opinion. The admnistrative |aw
judge’ s June 22, 1998 opinion appears to nme to have reasoned
that (1) the Section 503 penalty is only conputed on
benefits referenced in Section 501; (2) benefits after
$75, 000 are payabl e under Section 502, not under Section
501; therefore (3) no further penalty is payable by the
respondent enpl oyer under Section 503 after paying $75, 000
under Section 501, because then the Death and Per manent
Total Disability Trust Fund starts paynents under Section
502, not Section 501, after the enployer pays $75,000 in
weekly benefits.

| disagree with this conclusion for two reasons.
First, | conclude that the reference to Section 501 in

Section 503 is in regard to determning the rate of
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conpensati on payable to the claimant, thereby establishing
the method for cal culating the penalty paynments due, and not
intended to identify the entity paying the conpensation, as
the ALJ’ s June 22, 1998 opinion appears to reason.

Mor eover, | point out that benefits payable by the Fund
under Section 502 are payabl e at conpensation rates

determ ned under Section 501, just as the penalty owed by

t he enpl oyer under Section 503 is based on conpensation
rates determ ned under Section 501. Second, | note that on
Decenber 9, 1998, approximately six nonths after the ALJ s
anal ysis, the Arkansas Court of Appeals affirned a separate
Ful | Comm ssion decision finding that (1) the safety
violation penalty applies to the wage-1o0ss portion of
permanent total disability and (2) a controverted attorney’s
fee al so applies on the controverted 25% i ncrease in

conpensati on payabl e under Ark. Code Ann.

8 11-9-501. Bussell v. Georgia-Pacific Corp., 64 Ark. App.
194, 981 S.W2d 98 (1998).
In summary, the plain | anguage of Ark. Code Ann. § 11-

9-503, the Court’s reasoning in Prier Brass v. Wller,

supra., and the public policy considerations in enacting a
safety violation penalty statute, all | ead ne to concl ude

that a safety violation penalty against the enpl oyer/carrier
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for permanent and total disability is appropriate where, as
here, the conpensable injury caused the pernanent total
disability. | therefore find that the Public Enpl oyee
Clainms Division is liable for continuing penalty paynents
after Septenmber 11, 2000, and | find that the claimnt’s
attorney is entitled to the maxi num statutory attorneys fee
provi ded for under Ark. Code Ann. 811-9-715 (1987) on the
ongoi ng penalty paynents awarded herein.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The enpl oyer/ enpl oyee/ carrier relationship existed
on March 6, 1991.

2. The claimant’s weekly conpensation rate for TID is
$209.00 and for PPD is $173.53.

3. Respondent s accepted the claim

4. Claimant is permanently and totally disabl ed.

5. On Decenber 10, 1992 an Opi nion was entered
finding that claimant had established a safety violation by
cl ear and convincing evidence, for which respondents began
paynments, thereby increasing her conpensation rates to
$262.39 and $196. 79 respectively.

6. Respondent no. 1 paid the safety violation until
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such time as respondent no. 2 assuned liability for
permanent and total disability benefits on Septenber 11,
2000.

7. Thereafter, respondent no. 1 ceased to pay
the safety violation penalty.

8. Respondent no. 1 has continued to pay reasonabl e
and rel ated nedi cal expenses.

9. | find that Respondent no. 2 has no liability for
paynents pursuant to Ark. Code Ann. 8 11-9-503 (1987) in
this case

10. | find that Respondent no. 1 has continuing
l[iability for the 25% penalty for safety violation after
Septenber 11, 2000 in this case.

11. The claimant’s attorney is entitled to the maxi mnum
attorney’s fees all owabl e under Ark. Code Ann. § 11-9-715
(1987) on the suns awarded herein.

AWARD

Respondent no. 1 is directed to nmake paynents in
accordance with the findings of fact set forth herein. Al
accrued suns shall be paid in a lunp sum wi t hout di scount
and this award shall earn interest at the |legal rate unti

pai d, pursuant to A .C. A 811-9-809, and Couch v. First State

Bank of Newport, 49 Ark. App. 102, 898 S.W2d 57 (1995), and
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Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983
S.W2d 126 (1998); reversed on other grounds 336 Ark. 515,
988 S.W2d 3 (1999).

The claimant’s attorney is entitled to the nmaxi num
al l owabl e attorney’s fee on the suns awarded herein, one-
hal f of which is to be paid by the claimant and one-half to
be paid by the respondents in accordance with Ark. Code Ann.

§ 11-9-715 (1987) and Death & Permanent Total Disability

Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W3d 463
(2002).

I T 1S SO ORDERED

MARK CHURCHWELL
Adm ni strative Law Judge



