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Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
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Respondents represented by CHRIS BRADLEY, Attorney, North Little
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STATEMENT OF THE CASE

A hearing was held on January 5, 2006, in Fort Smith,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on October 10,

2005.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his low back

on September 17, 2002.
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4. All medical expenses and temporary total disability have

been paid.

5. Respondents accepted and are paying 15 percent to the body

as a whole.

6. The claimant’s healing period ended August 24, 2005.

7. The claimant is entitled to a weekly compensation rate of

$266.00 for temporary total disability and $200.00 for permanent

partial disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Wage loss over the 15 percent impairment.

2. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

he has been paid temporary total disability at the rate of $266 per

week and the respondents have agreed to pay permanent partial

disability at the rate of $200 per week.  However, the claimant

contends that his earnings records show that his proper

compensation rates should be $276/$207 per week.  Further, the

claimant contends that he is entitled to the difference between the

rates at which he should have been paid and the rates at which he

has been and continues to be paid.  The claimant contends that he

has a permanent impairment of 15 percent to the body as a whole but

that he has sustained wage loss disability in excess of that

amount.  The claimant contends that his attorney is entitled to an

appropriate attorney’s fee.

   In regard to the foregoing issues the respondents contend that
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they have paid prior benefits due and are paying all appropriate

benefits at this time.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted documentary evidence marked Claimant’s

Exhibit No. 1 and Claimant’s Exhibit No. 2 and the deposition of

the claimant marked Claimant’s Exhibit No. 3.  The respondents

submitted documentary evidence marked Respondents’ Exhibit No. 1

and a letter from Dr. Moffitt marked Respondents’ Exhibit No. 2.

All these exhibits were admitted without objection.

 DISCUSSION

Linda Stuart testified that she had been married to the

claimant for almost twenty-five years.  Mrs. Stuart testified that

she is a kindergarten teacher and that her husband worked and put

her through college.  Mrs. Stuart testified that before the

claimant went to work for the respondent he caught chickens for

Vernell Singleton for several years and that he also worked with

his Dad at a pole mill.  Mrs. Stuart agreed that both of these jobs

were very physically demanding.  This witness testified that the

claimant began working for the respondent about sixteen years ago.

Mrs. Stuart testified that when the claimant first began working

for the respondent he worked on the streets such as pushing asphalt

back and forth with a rake or shovel and helping to build or repair

roads.  Mrs. Stuart testified that the claimant began operating

heavy equipment such as a backhoe, grater or a bulldozer.  Mrs.

Stuart testified that her husband used to have a lot of hobbies and
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activities and would be considered an outdoors person.  This

witness testified that the claimant dropped out of school after the

seventh grade.  This witness testified that the claimant has never

been good at keeping his own check book and since his accident he

does not keep up with his account at all.  Mrs. Stuart testified

that he husband has limited reading and math skills.

Mrs. Stuart testified that after the claimant’s accident on

September 17, 2002, he was off for a few days and then he went back

to work for the respondent and continued working for them until

September 18, 2003.  Mrs. Stuart testified that between the date of

his accident and September 18, 2003, his activity level slowly

decreased.  Mrs. Stuart testified that the more the claimant did

the more he would hurt and that made him do less and less.  Mrs.

Stuart testified that as her husband’s activities decreased and his

ability to get about decreased she kept encouraging him to return

to the doctor.  This witness testified that the claimant finally

did return to see Dr. Al and an MRI was scheduled.  Mrs. Stuart

testified that following the claimant’s MRI he was scheduled for

back surgery and has not returned to work since that time.  Ms.

Stuart agreed that the claimant’s first surgery was in October 2003

but that he has undergone a second back surgery which was performed

in October 2004.  Ms. Stuart testified that after the claimant’s

first surgery he seemed to be getting better and then took a turn

for the worst.  This witness stated that following the claimant’s

second surgery there did not seem to be a period of time when the

claimant was noticeable better.  Mrs. Stuart testified that since
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the claimant’s second surgery he still has muscle spasms noting

that she has actually observed the spasms in his back.  Mrs. Stuart

testified that when she observed the spasms in his back it is like

the muscles are rippling or jerking.  Mrs. Stuart testified that

Dr. Fisher prescribed the claimant several medications which

include Oxycodone as well as medications for an acid reflux and

medications to help him rest at night.  Ms. Stuart testified that

the claimant has difficulty sleeping and is restless as well as

tosses and turns most every night.  This witness testified that the

claimant will get up and walk around or get something to drink or

check on the children or just wander around the house.  Mrs. Stuart

testified that the claimant takes a muscle relaxer as well as an

antidepressant.  Mrs. Stuart testified that her husband used to

have a wonderful memory for detail but that since his accident his

memory is not the same.  Mrs. Stuart testified that the claimant

losses his train of thought and it is almost like he hears the

first part of something but does not hear the rest of it.  Mrs.

Stuart testified that the claimant had always been a good provider

and always worked.  This witness testified that besides having a

regular job he also had acquired a backhoe and truck and trailer

and would often times come in from work and go do dirt work as a

second job.  Mrs. Stuart testified that her husband has never drawn

unemployment and would prefer to be working.  Mrs. Stuart testified

that before the claimant’s accident it was difficult to read him or

to know how he felt about things.  This witness stated that now the

claimant is much more emotional and often times will cry which she
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had never observed but once until his accident.  Mrs. Stuart

testified that the activities and social interaction with other

people which they used to enjoy have slowly diminished and they are

not around other people as they once were.  Mrs. Stuart testified

that they still are involved in the business called Harvey’s

Hauling and Backhoe but that the claimant can no longer work in

this business.  Mrs. Stuart testified that they have friends who

use their equipment to do dirt work but the income usually does not

pay enough to make the payments on the equipment.  Mrs. Stuart did

agree that they run an ad in the newspaper advertizing their

business.

On cross examination, Mrs. Stuart testified that she started

keeping a calendar of appointments from the date the claimant was

terminated by the respondent.  Ms. Stuart testified that due to her

husband’s limited education, the job he had with the respondent was

the best job he could expect to ever have.  Mrs. Stuart testified

that when the claimant has severe muscle spasms he does not seek

medical attention or go see a doctor immediately.  Mrs. Stuart

testified that the claimant has problems with his cognitive

abilities and he also is hard of hearing.  Mrs. Stuart testified

that when they went to the Social Security office to fill out an

application the claimant had difficulty answering questions

concerning his address.  This witness testified that her husband

was 44 years old.  

On redirect examination, Mrs. Stuart testified that her

husband wears an RS stimulator to help manage and relieve his pain
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and muscle spasms.  Ms. Stuart was asked why she does not take the

claimant to the doctor after he has had a series of severe muscle

spasms and she replied, “It’s not a medical emergency.  After

you’ve told them a bezillion times what’s wrong with you and what’s

happening...there is noting that can be done, because we asked,

other than the medication and the RS stimulator.”  Mrs. Stuart

agreed that if a person is limited in their ability to do physical

work, education would become more important.  Mrs. Stuart testified

that taking family trips is difficult because the claimant has to

get out of the car and stretch about every forty-five minutes in

order to be able to travel.

On recross examination, Mrs. Stuart testified that the two

different times the claimant underwent physical therapy his

symptoms became magnified and his physician told him to stop the

physical therapy.  

The claimant testified that he has not been able to work for

the respondent since his first surgery in October 2003.  The

claimant further stated that the respondent has not offered him any

kind of employment since his 2003 surgery.  The claimant testified

that he feels as though the respondent would have a job within his

capabilities such as answering the telephone or driving around a

little bit to check out jobs stating that this type of employment

would be just sort of odds and ends of things that needed to be

done.  The claimant testified that the respondent does not have an

actual position such as he might be able to do.  The claimant

testified that the reason he is unable to work is because of the
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pain he experiences in his low back and down his left leg.  The

claimant testified that when he is sitting for a while he must get

up and stretch in order to alleviate the pressure off his back and

alleviate the pain, noting that the pain really never goes away.

The claimant agreed that he had been working for the city for

approximately sixteen years doing physical labor such as running

heavy equipment and working on the roads.  The claimant testified

that the type work he did for the city involved his lifting up to

fifty to seventy pounds.  The claimant again testified that the

work was very physical and involved going down and fixing water

leaks in a hole and putting bands and clamps on as well as

operating heavy equipment.  The claimant explained that operating

heavy equipment jars him so much it would be impossible for him to

perform this job.  The claimant agreed that the vocational

rehabilitation specialist, Dale Thomas, had written in his report

that he was not motivated to go back to work.  The claimant

explained that his pain is so severe that he does not think he

could actually do a job plus he takes medications such as Oxycodone

which would prevent him from being around heavy equipment.  The

claimant testified that he did not think that there is any job he

could do regularly for an eight-hour day.  The claimant testified

that the vocational rehabilitation specialist talked to him

primarily about being a security guard.  The claimant testified

that he was not able to do the walking or standing or even to

comprehend some of the work required of a security guard.  The

claimant testified that the security jobs which Mr. Thomas
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discussed with him were several dollars less per hour than what he

had been earning for the respondent.  The claimant testified that

he might be able to do some light duty work for three or four hours

a day such as working on small engines such as lawn mowers.  The

claimant testified that he would have to be in a position where he

could lay down or stand when needed as well as be able to take his

medications.  

On cross examination, the claimant testified that because he

has not been terminated, he regards himself still an employee with

the respondent.  The claimant testified that he cannot work due to

his injuries.  He further stated that he hurts too bad and he could

not work because of his medications, noting that people were not

going to take the liability of having him work for them.  The

claimant was shown a DVD and he identified his house in the

pictures.  This DVD revealed several automobiles and the claimant

testified that it possibly was him moving around the house.  The

claimant stated that he tries to piddle around and do things during

the day when he can.  The claimant testified that he takes

medication every four hours.  The claimant stated that his wife

sets out his medications in a way that he can keep up with how he

is taking his pills that day.  The claimant agreed that he was good

at figuring out how to put things together correctly or how to take

it apart.

On redirect examination, the claimant testified that he could

sit without needing to get up or move around for about twenty

minutes and that he could walk probably forty-five minutes.  The
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claimant testified that he could lift fifteen to twenty pounds

without seriously increasing his pain level.  The claimant

testified that he did his best on the functional capacity

evaluations he underwent and that after these evaluations he hurt

real bad.

The medical records set forth that on October 4, 2004, Dr.

Larry Armstrong writes that he has seen the claimant back one year

after his lumbar microlaminectomy, medial facetectomy, lateral

recess decompression, foraminotomy and excision of herniated disc.

Dr. Armstrong notes that the claimant reports recurrence of pain in

his left lower extremity with no specific trauma reported.  After

examination and review of the claimant’s MRI, the claimant was

diagnosed with having a recurrent herniated nuclear pulposus at L5-

S1 on the left, degenerative lumbar spine and mild lumbar sacral

instability with modic changes within the vertebral inplates at L5-

S1.  Dr. Armstrong recommended a second surgery.  The claimant

underwent a second back surgery on October 14, 2004, performed by

Dr. Armstrong.  The claimant continued to be seen on follow up by

Dr. Armstrong and was also seen by Dr. Fisher for his pain control

and medications.  On August 24, 2005, Dr. Armstrong assessed the

claimant with an 11 percent whole body impairment for his first

surgery and for his second surgery a 15 percent whole body

impairment rating.  Dr. Armstrong notes that due to the claimant’s

persistent pain, it is required that he take pain medication,

noting that he is able to function with these medications but

without them he would have a very poor quality of life.  Dr.



11

Armstrong writes that he feel the claimant has reached maximum

medical improvement.  Dr. Armstrong assessed the claimant with

restrictions to avoid lifting anything greater than twenty pounds

and should not be carrying anything more than five to ten pounds on

a repetitive basis.  Dr. Armstrong writes that the claimant can

stand for no more than four hours in an eight-hour day and he

should sit no more than four hours in an eight-hour day without

being able to get up and walk around frequently.  Dr. Armstrong

writes that there should be no significant stooping other than on

rare occasion.  The claimant underwent a functional capacity

evaluation in December 2005.  The evaluator notes that the

claimant’s past skills do not transfer to light or sedentary work,

therefore, the claimant would have to reenter the labor market at

an unskilled entry level occupation or be retrained for a new

occupation.  The evaluator notes that the claimant has not looked

for work and is unwilling to relocate to find work.  The evaluator

found that the claimant was capable of returning to full time light

demand work.  The claimant also underwent a functional capacity

evaluation in October 2005, which set forth similar findings as the

December report.  Both reports set forth that the claimant is

capable of working at a light physical demanding type job.

After a review of this entire matter, I find that the claimant

has proven by a preponderance of the evidence that he is entitled

to wage loss over and above his impairment rating in the amount of

15 percent.  This would give the claimant a disability rating of 30

percent to the body as a whole.  This determination of wage loss is
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based on the claimant’s age, extreme limited education, limited

transferable job skills, physical limitations and medications.  The

claimant’s work experience has been that of heavy physical manual

labor and it has been testified by his wife, a elementary teacher,

that although the claimant can read and has some math skills, they

are very limited.  The claimant’s physical restrictions as

recommended by Dr. Armstrong also would be a hindrance in this

claimant’s finding employment.  It has been suggested that the

claimant is not willing to relocate to find work.  It is noted that

work that he might be able to perform would pay in the six to eight

dollar range.  It would seem unwise for his wife to give up a

teaching position in order for him to move to a location where he

might work at a low paying job.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his low back

on September 17, 2002.

4. All medical expenses and temporary total disability have

been paid.

5. Respondents accepted and are paying 15 percent to the body

as a whole.

6. The claimant’s healing period ended August 24, 2005.



13

7. The claimant is entitled to a weekly compensation rate of

$266.00 for temporary total disability and $200.00 for permanent

partial disability.

8. The claimant has proven by a preponderance of the evidence

that he is entitled to wage loss in the amount of 15 percent over

and above his impairment rating of 15 percent to the body as a

whole.  This would give the claimant a total disability rating of

30 percent which the respondents should pay.  See discussion above.

9. The respondents have controverted this claimant’s

entitlement to wage loss.

10. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that he is entitled to wage loss in the amount of 15 percent over

and above his 15 percent impairment rating.  This would give the

claimant a disability rating of 30 percent to the body as a whole.

The respondents should pay this claimant wage loss in the

amount of 15 percent.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.
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All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                      ADMINISTRATIVE LAW JUDGE
                                         


