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STATEMENT OF THE CASE

A hearing was held on November 29, 2005, in Springdale,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on September

28, 2005.  This pre-hearing order set forth the stipulations

offered by the parties, the issues to litigate and the contentions

thereto.  

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On January 26, 2004, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to her left

shoulder on January 26, 2004.
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4. All medical expenses have been paid.

5. The claimant’s healing period ended on March 11, 2005.

6. The claimant is entitled to a weekly compensation rate of

$233.00 for temporary total disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Claimant’s entitlement to an impairment for her left

shoulder.

2. Temporary total disability from the date of injury for each

date that the claimant was off due to her injury until her release

by her doctor in March 2005.

3. The claimant’s entitled to temporary partial disability

from the date of her injury until she was released by her doctor

due to her inability to work a full day or a full week.

4. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

she injured her left shoulder when she and a coworker were pulling

a patient up in bed.  She felt a pop and a sharp pain at that time

and wishes to have reasonable and necessary medical treatment

including an evaluation by an orthopedist.  She does not agree that

this constitutes a change of physician but, merely additional

medical treatment.  If the Commission determines that it is a

change of physician then she is willing to change to a physician

who is on the approved list.  Since this incident involves a health

care facility i.e. Washington Regional and since the doctors that

are on the list are probably affiliated with that company, she
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maintains that she is entitled to see someone in another facility

who is not under a potential conflict as being a staff member of

WRMC.

   In regard to the foregoing issues the respondents contend that

the claimant contends that she injured her left shoulder on January

26, 2004, while pulling a patient up in a bed.  There were no

witnesses to the alleged incident.  Respondents gave the claimant

benefit of the doubt and accepted the claim as compensable.  The

claimant was initially treated at the Arkansas Occupational Health

Clinic at which time she received a diagnosis of a left shoulder

strain-muscle fatigue.  Dr. Berestnev referred the claimant to

Arkansas Open MRI on July 16, 2004, for a scan of the claimant’s

left shoulder.  The diagnostic test was totally within normal

limits.  Subsequent thereto, on September 20, 2004, the claimant

sent the respondent’s handling adjuster a typed written request to

change physicians to Orthopedic Robert Tomlinson.  That request was

granted and the claimant was seen by Dr. Tomlinson on September 27,

2004.  Dr. Tomlinson’s office evaluation likewise failed to reveal

any objective measurable findings substantiating the existence of

an injury.  His diagnosis was substantially the same as Dr.

Berestnev’s.  In other words, a shoulder strain-sprain.  Dr.

Tomlinson recommended a short course of physical therapy which the

respondents granted.  Dr. Tomlinson placed some work restrictions

on the claimant which the respondent complied with.  On October 25,

2004, Dr. Tomlinson released the claimant back to work without

restrictions.  On November 19, 2004, the claimant returned to Dr.
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Tomlinson with the complaint of an exacerbation of her prior pain.

At that point, Dr. Tomlinson ordered a bone scan.  On December 2,

2004, Radiologist Barbara Sandefur reported that the bone scan

revealed a little increased activity in the left shoulder area as

compared to the right which she assumed represented arthritis, or

perhaps, evidence of a sprain.  On January 14, 2005, claimant

returned to Dr. Tomlinson again with continued pain complaints.

Dr. Tomlinson placed work restrictions on the claimant again and

mentioned four potential diagnosis of the claimant’s condition, all

solely based on pain complaints and the questionable bone scan

results.   On February 11, 2005, Dr. Tomlinson placed permanent

restrictions on the claimant in the nature of no lifting or

carrying, pushing or pulling greater then 10 pounds.  Due to the

permanent nature of the restrictions, respondent was unable to

continue accommodating the claimant with respect to her CNA

position.  Claimant was advised that she would need to apply for a

transfer to another position for which she was physically able to

perform the essential job duties by a certain date to retain her

employment.  The claimant never did so and separation from

employment subsequently occurred.  On March 11, 2005, Dr. Tomlinson

opined that the claimant had reached maximum medical improvement.

Previously, on December 8, 2004, Dr. Tomlinson had rated the

claimant’s permanent impairment at 10 percent to the upper left

extremity based upon alleged decreased strength in the claimant’s

left arm.  That is totally subjective, comes exclusively within the

control of the patient, and does not qualify as a legitimate rating
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under the Fourth Addition of the AMA Guidelines and interpreting

case law.  Respondents contend that if the claimant sustained an

injury at all, then at most, it was a simple sprain-strain which

should have fully healed long ago.  The bone scan revealed that the

claimant has an arthritic shoulder.  As such, it was appropriate

for Dr. Tomlinson to place permanent restrictions on the claimant’s

job duties to try to insulate her from sustaining additional

sprains in the future.  

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted medical records marked Claimant’s

Exhibit No. 1.  The respondents submitted staffing logs marked

Respondents’ Exhibit No. 1 and attendance calendar marked

Respondents’ Exhibit No. 2.  All these exhibits were admitted

without objection.

 DISCUSSION

The claimant testified that she was twenty-six years old and

went to work for the respondent in November 2003 as a CNA, nurses

assistant.  The claimant explained that as a CNA she would give

baths to patients, help pull patients up in their beds and help the

nurses with different tasks.

The claimant testified that on January 26, 2004, she and a

nurse were pulling a patient up in bed when she felt a pop and a

sharp pain in his left shoulder.  The claimant testified that she

reported this problem to her charge nurse but did not go to a

doctor immediately.  The claimant testified that when she finally
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did go to a doctor she was sent to the Lowell Clinic and saw Dr.

Berestnev.  The claimant testified that the doctor ordered physical

therapy as well as exercises and that eventually she was seen by

Nurse Beasley and then Dr. Moffitt.  The claimant testified that

between the date of her accident and the date she was actually seen

by a physician her left arm continued to give her problems and

discomfort.  The claimant testified that eventually she was seen by

a specialist, Dr. Tomlinson, and that he had her undergo physical

therapy and gave her exercises.  The claimant testified that the

doctor had her undergo an MRI and a bone scan.  The claimant

testified that between the time of her injury and when she was seen

by Dr. Tomlinson, she was under restrictions as to the use of her

left shoulder but she was able to work with these restrictions most

of the time.  The claimant testified that occasionally her shoulder

pain would get so intense she just could not move it and was not

able to work.  The claimant testified that Dr. Tomlinson has

released her with permanent restrictions.

The claimant testified that she last worked for the respondent

sometime in March or February of 2005.  The claimant testified that

the respondent could no longer keep her in the position she was in

because she could not do what she was hired to do and they would

not find her any other position even though she requested

accommodations.  The claimant testified that she filled out

requests for other positions within the hospital.  The claimant

testified that these positions which she applied for were pretty

much secretarial positions.  The claimant testified that the
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respondent did place her at the Fayetteville City Hospital for a

short period of times but she eventually was removed from this

position.  The claimant testified that the work at the Fayetteville

City Hospital was within her restrictions.  The claimant testified

that prior to her accident in January 2004 she had not had any

problems or trouble with her shoulder.

The claimant was shown Respondents’ Exhibit No. 2 and

testified that the dates which are circled on this exhibit are

dates she was absent from work.  The claimant testified that on the

third page of Respondents’ Exhibit No. 2 is a schedule which she

filled out for the Fayetteville City Hospital indicating that she

was allowed to fill out her own schedule since she was just part

time and was allowed to make her schedule around her doctor’s

appointments and physical therapy.  The claimant testified that she

had physical therapy approximately three times a week.  The

claimant testified that her physical therapy sessions were

approximately two hours in length.  The claimant testified that her

schedule would be that she would go to work, then she would leave

work to go to her physical therapy and then she would return to

work after her physical therapy session was over.  The claimant

testified that for the two hours she missed for her physical

therapy, she was not allowed to make up this time at work so on

these days she worked less than an eight-hour shift.  The claimant

testified that her schedule was for Monday through Friday for the

respondent and she never had physical therapy on the weekends.
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The claimant testified that she still is having problems with

her left shoulder, noting that it is in her collar bone and joint

area.  The claimant testified that she has trouble getting off her

shirt sometimes and with the change of the weather, particularly

cold weather, her discomfort is greater.  The claimant testified

that she is not able to lift as much as she once had and she still

has her restrictions.  The claimant testified that she did not have

any of these problems prior to her accident in 2004.

On cross examination, the claimant testified that before

January 26, 2004, she had never been diagnosed by any doctor with

arthritis in her left shoulder.  The claimant was asked why she

waited approximately sixty days before seeking medical treatment

following her injury and the claimant responded that she just kept

thinking that her shoulder would get better with time.  The

claimant also testified that in the beginning it really was not as

bad and that it would only bother her when she did certain things

or perform certain movements.  The claimant testified that her

shoulder problems just continually got worse over time.  The

claimant agreed that after she was seen by Dr. Berestnev she was

seen by Nurse Max Beasley who, on August 13, 2004, put her on light

duty and prescribed medications.  The claimant testified that she

then was seen by Dr. Moffitt on August 17, 2004, and he gave her a

steroid shot.  The claimant agreed that she was first seen by Dr.

Tomlinson on September 27, 2004, and at that time he ordered

physical therapy and a bone scan.  The claimant agreed that Dr.

Tomlinson also had her on light duty for periods of time and
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regular duty for periods of time but ultimately when he released

her he released her with permanent restrictions of no lifting over

ten pounds as well as no pushing or pulling.  The claimant agreed

that to do a full job as a CNA she would need to be able to do the

things she was restricted from.  The claimant agreed that on the

days that she did not feel she was able to go into work she would

call the respondent.  The claimant stated that she did not follow

up this absence with a note from Dr. Tomlinson excusing her for

that day.  The claimant agreed that there has not been a period of

time that she has totally been taken off work by her doctor.

The claimant testified that she currently is employed

gathering eggs.  The claimant testified that she began this job

sometime in September 2005 and works approximately twenty hours a

week earning $150 per week.  The claimant agreed that her last day

of work with the respondent was on March 1, 2005.  The claimant

testified that she has not seen any other physicians since her last

appointment with Dr. Tomlinson.  The claimant stated that she takes

800 milligrams of Ibuprofen but nothing else.

The medical records set forth that the claimant was seen on

March 20, 2004, for complaints of left shoulder pain.  After

examination, the claimant was diagnosed with having left shoulder

strain and was prescribed medications and exercises.  Dr.

Konstantin Berestnev writes on March 20, 2004, that he has seen the

claimant for her left shoulder problems following on incident at

work on January 26, 2004.  The doctor notes that the claimant does

not have any anatomical deformities on the visual inspection of her
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shoulder and she has full range of motion in her shoulder.  Dr.

Berestnev does note that she has pain with some of the examination

but that her x-rays reveal no fractures or dislocations.  He

assessed the claimant with having a left shoulder strain and

prescribed medications and exercises and to avoid working with her

left arm above her shoulder level.  Dr. Berestnev writes on March

26, 2004, that he has seen the claimant after she has been off work

for three days.  The doctor notes that she demonstrates good range

of motion and good internal rotation and abduction strength.  After

full examination the doctor notes that the claimant has no evidence

of left shoulder instability and released the claimant to regular

duties but recommended that she continue to take her Celebrex as

needed.  On April 21, 2004, Dr. Berestnev writes after examination

that the claimant has a left shoulder strain in the supraspinatus

area, supraspinatus tendinitis.  The doctor prescribed medications

and physical therapy as well as not to lift more than twenty pounds

and to avoid working above the shoulder level until she finishes

physical therapy.  On May 5, 2004, after examination, Dr. Berestnev

released the claimant to regular duties.  Dr. Berestnev writes on

May 28, 2004, that the claimant is seen for her continuing

complaints of left shoulder pain.  The doctor notes that the

claimant reports that her shoulder hurts more at the end of the day

when she has been pushing and pulling patients noting further that

the pain occasionally radiates up to the left side of her neck.

After examination, the doctor diagnosed the claimant with having

muscle fatigue syndrome and recommended stretching exercises as
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well as Ibuprofen three times a day.  Dr. Berestnev writes on July

6, 2004, that the claimant reports that she is very symptomatic

that day and complains of severe pain in her left shoulder and

states it is getting worse causing her to be unable to sleep at

night.  After examination, the doctor writes that the claimant has

muscle fatigue syndrome of the left shoulder and subjective

complaints that are out of proportion to the clinical findings.

The doctor recommended an MRI of the claimant’s left shoulder and

continued her Vioxx.  The claimant had an MRI of her left shoulder

on July 16, 2004, which showed no vocal abnormalities.  On July 23,

2004, after examination and review of the claimant’s MRI of her

left shoulder, the doctor released her to regular duties.  Nurse

Max Beasley writes on August 13, 2004, that the claimant has been

seen by Dr. Berestnev eight times.  After examination, Dr. Beasley

diagnosed the claimant with having left supraclavicular tenderness

and prescribed Ibuprofen and for her to return to work but not to

lift more than ten pounds with her left arm and no pushing or

pulling more than ten pounds.  Dr. Gary Moffitt writes on August

17, 2004, that after reviewing the claimant’s history, it is his

opinion that she has a pectoralis minor strain and recommended

steroid injections which he administered.  Nurse Beasley writes on

August 14, 2004, that the claimant reports that she is some 40

percent improved following the injection the previous week.  Nurse

Beasley returned the claimant to work with her present

restrictions.  On September 1, 2004, Dr. Moffitt notes that the

claimant reports that she is doing a little bit better although she
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is still tender to palpitation.  Dr. Moffitt recommended that she

use heat and exercises and to continue to work with the same

restrictions.  Dr. Moffitt writes on September 13, 2004, that the

claimant reports a recurrence of her problem after having helped

hold a patient down in order to give them medicine.  Dr. Moffitt,

after examination, prescribed medications and to continue working

with the same restrictions.  Dr. Robert Tomlinson writes on

September 27, 2004, that the claimant has a pectoralis

strain/sprain, clavicular head.  Dr. Tomlinson recommended physical

therapy and recommended that she return to work with no lifting,

pulling or pushing greater than ten pounds.  Dr. Tomlinson writes

on October 25, 2004, that the claimant reports that the therapy has

helped her 50 to 60 percent although she continues to have pain

along the mid trapezial area on the left extending down into the

mid clavicular region.  Dr. Tomlinson diagnosed the claimant with

having scapulothoracie myofacial syndrome, with mild rotator cuff

tendinitis.  Dr. Tomlinson returned the claimant to work without

restrictions but continued her physical therapy twice a week for

two weeks.  On November 19, 2004, Dr. Tomlinson writes that the

claimant has had an exacerbation of her mid clavicular pain.  After

examination, the doctor notes that he is at his wit’s end as to

what to do with the claimant noting that she was improving but now

has taken a turn for the worse.  Dr. Tomlinson ordered a bone scan.

Dr. Tomlinson writes on December 8, 2004, that he has seen the

claimant following her bone scan on December 2, 2004, which

suggested slightly increased uptake in the left sternoclavicular
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joint suggesting a sternoclavicular strain/sprain.  Dr. Tomlinson

assessed the claimant with a 6 percent whole body impairment based

on the A.M.A. Guides, Forth Edition, and returned her to work with

no pushing or pulling, lifting or carrying greater than ten pounds

with the left arm.  Dr. Tomlinson writes on January 14, 2005, that

the claimant reports that her pain has been increasing over the

last several weeks which has caused her to discontinue her

exercises.  After examination, Dr. Tomlinson recommended another

short course of physical therapy and that she may return to work

with no lifting or carrying greater than ten pounds.  On February

7, 2005, Dr. Tomlinson writes in response to the respondents’

attorney’s inquiry that based on the claimant’s physical

examination and bone scan that she did sustain an injury to her

left sternoclavicular joint consistent with her work related

injury.  Dr. Tomlinson writes that he states this with a degree of

medical certainty, noting that injuries such as the claimant’s can

have a significant and protracted recovery.  Dr. Tomlinson writes

on February 11, 2005, that the claimant, after examination, can

return to work with her previous restrictions of no lifting or

carrying, pushing or pulling greater than ten pounds.  On March 11,

2005, Dr. Tomlinson writes that the claimant has reached maximum

medical improvement and has permanent restrictions of no lifting or

carrying, pushing or pulling greater than ten pounds.  Dr.

Tomlinson writes to the claimant’s attorney on October 3, 2005, in

response to the claimant’s attorney’s letter that the claimant did

sustain an injury to her left sternoclavicular joint which has been
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documented by the objective bone scan performed on December 2,

2004, which shows increased uptake in the left sternoclavicular

joint.

After a complete review of this entire record, I find that the

claimant has proven by a preponderance of the evidence that she is

entitled to a permanent partial impairment rating to her left

shoulder in the amount of 6 percent to the body as a whole as

assessed by Dr. Tomlinson in his note of December 2, 2004.  The

parties have stipulated that the claimant sustained a compensable

injury to her left shoulder on January 26, 2004, and the medical

records set forth that she has continually had treatment for this

problem.  A bone scan revealed objective findings of problems with

the claimant’s left sternoclavicular joint which Dr. Tomlinson

notes suggests a strain or sprain.  After assessing the claimant

with a permanent impairment rating he also gave her permanent

restrictions as to pushing, pulling, lifting or carrying no greater

than ten pounds.  I further find that the claimant has failed to

prove by a preponderance of the evidence that she is entitled to

temporary total disability for those days she missed work

subsequent to her compensable injury.  None of the claimant’s

doctors have taken her off work although they have placed her on

light duty or with restrictions even lastly with permanent

restrictions.  The claimant testified that there were days when she

was in such pain due to her left shoulder problems that she was

unable to come into work and would call in, however, there is no

indication that she sought medical treatment due to this discomfort
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nor did she get any doctor’s excuses indicating that she was unable

to come into work the days which she took off.  I do find that the

amounts of time that the claimant’s pay was reduced due to her

attending physical therapy should be reimbursed to her but based on

this record it is difficult to determine exactly what that amount

would be.  The claimant has testified that she would come into

work, then leave for physical therapy for approximately two hours

and then return to work.  Therefore, for those days she attended

physical therapy she should be reimbursed for at least two hours of

her time which she lost due to her medical treatment.  

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On January 26, 2004, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to her left

shoulder on January 26, 2004.

4. All medical expenses have been paid.

5. The claimant’s healing period ended on March 11, 2005.

6. The claimant is entitled to a weekly compensation rate of

$233.00 for temporary total disability.

7. The claimant has proven by a preponderance of the evidence

that she is entitled to a permanent impairment rating of 6 percent

to the body as a whole for her left shoulder compensable injury as

assessed by Dr. Tomlinson.  See discussion above.
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8. The claimant has failed to prove by a preponderance of the

evidence that she is entitled to temporary total disability as a

result of her compensable injury.  No doctor or treating physician

for this claimant has taken this claimant off work as a result of

her compensable injury.  See discussion above.

9. The respondents should reimburse this claimant for the

amount of time which she spent at physical therapy and had to take

off work.  The claimant has testified that her physical therapy

sessions were approximately two hours, therefore, for the days

which she was enrolled in and participating in physical therapy she

should be reimbursed for her time lost from work due to this

medical treatment.

10. The respondents have controverted this claimant’s

entitlement to additional benefits.

11. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that she is entitled to a six percent whole body impairment rating

which the respondents should pay for her compensable injury.

The claimant has failed to prove her entitlement to temporary

total disability as a result of her compensable injury.

The respondents should reimburse this claimant for her time

off work due to her physical therapy sessions.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded
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herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                      ADMINISTRATIVE LAW JUDGE
                                         


