
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F308892

JOE ANN STEWART-PITTS CLAIMANT

AT&T CORPORATION RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED JANUARY 27, 2006

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant is PRO SE.

Respondents represented by the HONORABLE MICHAEL R. MAYTON, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on December

14, 2005.  A prehearing conference was held and a prehearing order was filed on

October 17, 2005.  A copy of the prehearing order was marked as Commission Exhibit

No. 1 and made a part of the record without objection.

At the prehearing conference and at the hearing, the parties agreed there was

an employer-employee relationship from July 7, 1986 through November 1988.

The claimant contends that she sustained a gradual onset injury pertaining to

exposure to asbestos while employed with the respondent employer.  The claimant is

requesting medical benefits and temporary total disability benefits for two months in

April 2003.  All other issues are reserved.

Respondents contend the claimant did not sustain a compensable injury while

employed with the respondent employer and all benefits have been controverted. 

Respondents contend the claimant does not have asbestosis.  Respondents further
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contend that the claim is not compensable under Ark. Code Ann. §11-9-602, and,

specifically, hold the claimant does not meet the requirements of subsection (b). 

Alternatively, if the claim is found to be compensable, her benefits would be controlled

under Ark. Code Ann. §11-9-602(c).  Respondents further contend the claim is barred

by the statute of limitations.

Respondents also contend this case is controlled by Ark. Code Ann. §11-9-114

where the major cause requires extraordinary and an unusual or unprecedented

incident.  Respondents contend the claimant has been diagnosed as having sarcoidosis

but contend the medical does not link that to exposure at her work.

Respondents assert the notice defense as having actual notice of a claim on July

31, 2003, if the claim is found to be compensable.  Respondents also ask for a set off

for any medical paid under her health care carrier and any short term disability benefits

she may have received.  Respondents also contend the claimant’s claim should be

considered an occupational disease.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Statute of limitations.

5.  Notice.

6.  Set off for group benefits.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to
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hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship from July 7, 1986, through

November 1988.

2.  The statute of limitations bars this claim for compensation pursuant to Ark.

Code Ann. §11-9-702(a)(2) and Ark. Code Ann. §11-9-702(a)(2)(A).

3.  The claimant has also failed to meet the elements of Ark. Code Ann. §11-9-

602 for a compensable claim for asbestosis.

DISCUSSION

The claimant began her employment at the facility where AT&T is located in

September 1976 and worked until January 20, 1978, for the employer Teletype.  She

was employed again from May 24, 1978 through September 4, 1979 and from January

7, 1983 through October 26, 1984, by Teletype.  The claimant’s employment began

with AT&T on July 7, 1986 and continued through November 1988, even though the

claimant remained in the same building throughout her employment.

According to the claimant, from 1986 through 1988, she was exposed to fumes

while working with solder and freon and chemicals to clean the circuit boards.  A

medical report from Dr. Charles Barg dated March 12, 2003, is the first record of a

doctor’s visit for chest discomfort.  Dr. John Rowen performed surgery and the claimant
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was taken off work from April 11, 2003, and released to return to work on June 16,

2003.  A form AR-C was filed on July 31, 2003, asking for benefits.  The claimant

confirmed that she smoked cigarettes from 1975 until 2003, except for the two times

she was pregnant.  The claimant stopped smoking entirely after her lung surgery in

2003.  The claimant confirmed that she filed her expenses for her lung surgery on her

group health insurance and drew some short term disability benefits while she was off

work.

The claimant requests that her surgery bills be the responsibility of the

respondents, as well as the two months she remained off work.  The claimant also

requests respondents be responsible for periodical chest x-rays for her condition.

Benjamin Williams, a co-employee of the claimant’s, testified that between 1986

and 1988, contractors were coming into the plant and removing asbestos insulation

while the employees continued to work.  Mr. Williams testified that his supervisor, Jim

Long, told him the contractors were removing asbestos and Mr. Williams estimated this

was happening about 100 feet from the employees.  Mr. Williams testified that the

insulation was being removed from overhead and that was about 25 feet up from where

the employees worked.

Allene Coates-Davis, co-employee of the claimant, testified that asbestos was

being removed from the plant for about a two-week period in the 1986 to 1988 time

frame.  Various sections of the plants were roped off and asbestos was being removed.

Since the claimant contends that her lung problems are related to asbestos

exposure while working for the respondent employer from 1986 through 1988, we must

first address respondents’ contention that the claim is barred by the statute of
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limitations; specifically, Ark. Code Ann. §§11-9-702(a)(2) and 11-9-702(a)(A).  The

claimant underwent lung surgery on April 11, 2003 and she filed a claim for benefits on

July 31, 2003.

After considering all the credible testimony, the medical evidence and the

required filings, I find the claim is barred by the statute of limitations.  Respondents

contend the claim is an occupational disease and if that is the case, the claim was not

filed within two years from the date of the last injurious exposure to the hazards of the

disease.  The claimant last worked for the respondent employer in 1988 and the claim

was filed in 2003.

If the claim for compensation was found to be meritorious for asbestosis, the

claim was not filed with the Commission within one year after disablement and with the

disablement occurring within three years from the date of the last injurious exposure to

the hazard of asbestosis.

Even if the claim was not barred by the statute of limitations, the claimant has

failed to prove by a preponderance of the evidence that she has sustained a

compensable occupational disease resulting from asbestos exposure.  The claimant

has been diagnosed with diffuse sarcoid by Dr. John Rowen, the surgeon who

performed the claimant’s lung surgery on April 11, 2003.  Dr. Rowen’s report reflects

that he removed a benign mass from the claimant’s lung and pathology revealed diffuse

disease compatible with sarcoid.  The claimant underwent an independent medical

evaluation on August 12, 2004, performed by Dr. Peter White, a pulmonary specialist at

UAMS and he opined on August 16, 2004:
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ASSESSMENT: 49-year-old lady, with a possible history of
occupational asbestos exposure.  She has had a surgical
lung biopsy, which demonstrated granulomatous lung
disease (clinical pathologic diagnosis Sarcoidosis) without
asbestos bodies.  Ms. Pitts, based on a surgical lung biopsy,
does not have asbestosis.  Based on her pulmonary function
tests, she does not have exercise limitation due to lung
disease.  (Resp. Exh. No. 1, p. 7.)

The claimant has failed to meet the elements of Ark. Code Ann. §11-9-602 for a

compensable claim for asbestosis.

ORDER

The statute of limitations bars this claim for compensation pursuant to Ark. Code

Ann. §11-9-702(a)(2) and Ark. Code Ann. §11-9-702(a)(2)(A).  The claimant has failed

to meet the elements of Ark. Code Ann. §11-9-602 for a compensable claim for

asbestosis.  The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


