
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM  NO. F312995

DELOIS SMITH, EMPLOYEE CLAIMANT

JEFFERSON COMPREHENSIVE CARE, EMPLOYER RESPONDENT

COMMERCE & INDUSTRY INSURANCE CO.,  CARRIER RESPONDENT

OPINION FILED JUNE 1, 2006

Hearing held before HONORABLE S. DALE DOUTHIT, Administrative Law Judge, on

March 9, 2006, at Little Rock, Pulaski County, Arkansas.

Claimant was represented by HON. SHEILA F. CAMPBELL, Attorney at Law, of Little

Rock, Arkansas.

Respondents were represented by HON. R. SCOTT MORGAN, Attorney at Law, of

Pine Bluff, Arkansas.            

STATEMENT OF THE CASE

On March 9, 2006, the above-captioned claim came on for a hearing in Little

Rock, Arkansas.  A prehearing conference was conduction on December 7, 2005, and a

Prehearing Order was entered on December 12, 2005.  A copy of the December 12, 2005,

Prehearing Order was marked as Commission Exhibit "2", and made a part of the record

herein without objection.  At the hearing, the parties confirmed the stipulations, issues,

and respective contentions, were properly set forth in the Prehearing Order, subject to

any modifications made in the record at the March 9, 2006 full hearing.
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The parties stipulated the Arkansas Workers’ Compensation Commission has

jurisdiction of this claim; the employee/employer/carrier relationship existed at all

relevant times, including October 13, 2003; the claimant sustained a compensable low

back injury on October 13, 2003, for which the respondents paid some benefits; the

claimant’s average weekly wage at the time of the admitted compensable injury was $400.00 per

week, which would entitle her to a weekly TTD rate of $267.00.

The parties agreed the issues to be presented at the full hearing would be as follows:

1) Whether the claimant sustained a compenable cervical injury on

October 13, 2003, in addition to her admittedly compensable low

back injury of the same date.

2) If the cervical compensability is overcome, whether claimant is

entitled to medical expenses associated with her cervical injury,

TTD benefits from October 13, 2003 through May 29, 2004, travel

expenses and attorney’s fees.

3) Whether the claimant is entitled to additional TTD benefits

associated with her admittedly compensable low back injury from

October 12, 2003 through May 29, 2004.

At the full hearing, the claimant contended she sustained a compensable injury to her

neck on October 13, 2003, arising out of and in the course of her employment.  That as a result of

her compensable neck injury, claimant contends she is entitled to all associated medical benefits,
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travel expenses, attorney’s fees, and TTD benefits from October 13, 2003 through May 29, 2004,

and additional medical benefits.  Claimant further contended entitlement to additional TTD

benefits associated with her admittedly compensable low back injury of October 13, 2003,from

October 13, 2003 through May 29, 2004 and additional medical benefits.

Respondents contended at the full hearing that the claimant did not sustain a

compensable injury to her neck on October 13, 2003, and as such is not entitled to any TTD

benefits or medical benefits associated with her neck.  Respondents further contended the

claimant has been paid all the benefits to which she is entitled regarding her compensable low

back injury.

DISCUSSION

I.  HISTORY

The claimant sustained a stipulated compensable injury to her low back on October

13, 2003, when the chair she was sitting in broke.  (CX-1, pg . 2)   The occurrence report signed by

the claimant described the incident as follows:

"Went to sit down in chair, chair went to side and
fell over.  Leg broke off chair." 

"Jarred back, hit head and elbow." (CX-1, pg . 1)

The claimant testified as follows at the full hearing regarding the October 13, 2002,

incident:

Q.    Can you describe to The Court what circumstances led to your

claim for injury?
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A.  Well, I was going to the desk to sit down to write something on

the chart.  When I sat down, the chair broke, and I hit my head on

the table and fell down onto the floor.

Q.  You indicated you hit your head.

A.  The lower part of the neck.

Q.  When the chair broke and you fell to the floor, what type of

floor was this?

A.  This was concrete floor.

Q.  And what did you hit your head and neck against? (T. pg. 10, lns 16-24)

A.  On the table next to the desk.  I have a table next to my desk

with a fax machine on it.

Q.  And what do you remember next?

A.  Well, I got up, and the girl in the next - well, she was in the

hall.  She asked me if I was okay, and I filled out an incident

report. (T. pg. 11, lns 1-5)  

Q.  And after you had the fall, were you experiencing any

symptoms after this fall?

A.  Yes.  Well, I jogged my back, and I was having pain in my

lower back down in my buttocks area-down at the lower back. 

And  the pain down my neck-down my arms. (T. pg. 11, lns 14-17)

The claimant testified at the full hearing that she had neck and back pain continuously 



Smith, Delois/F312995

5

after the October 13, 2003, incident. (T. pg. 24, lns 1-7)

The medical records indicated the claimant first sought treatment after the October 13,

2003, incident on November 11, 2003, at St. Vincent Health Systems.  (RX-1, pg. 14)  The

handwritten report from St. Vincent says the claimant hurt  her back in the a.m. when she got out

of the tub.  However, the report also seems to indicate she has had back-pain about 4 weeks prior

to the tub incident.  The handwritten report from St. Vincent is difficult to read regarding her

previous pack pain.

The claimant admitted at the full hearing; and, the medical records show, that she has

had a long history of back problems dating back to 1988.   The claimant testified that in 1988

while working for Baptist Hospital, she injured her back and was off work for about two weeks. 

The medical records show the claimant continued to receive treatment for the 1988 back injury

on and off through April of 2003, when she underwent an MRI of the lumbar spine.

The claimant testified that prior to October 13, 2003, she had never had neck

problems, never missed work for neck problems and had never been treated for neck problems.

Beginning November 11, 2003, the claimant started receiving medical treatment for

her October 13, 2003 compensable back injury.  The claimant treated  with her primary

physician, Dr. Betton, who then referred her to Dr. Saer.  Dr. Saer did not find the claimant to be

a surgical candidate and referred her to Dr. Sprinkle, where she underwent physical therapy.

The claimant is seeking additional benefits related to her admitted compensable low

back injury, and a finding of compensability regarding her neck and all benefits associated

therewith.
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II. ADJUDICATION

A.  TEMPORARY TOTAL DISABILITY BENEFITS

An employee who suffers a compensable unscheduled injury is entitled to temporary

total disability compensation for that period within the healing period in which she suffers a total

incapacity to earn wages. Arkansas State Highway & Transportation Dept. v. Breshears, 272

Ark. 244, 613 S.W. 2d 392 (1981).  The healing period ends when the underlying condition

causing the disability has become stable and nothing further in the way of treatment will improve

that condition. Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W. 2d 582 (1982).

The claimant has requested additional TTD benefits associated with her compensable

back injury of October 13, 2003.  It must be pointed out that the respondents have stipulated that

the claimant sustained a compensable back injury on October 13, 2003, therefore, I will not

address compensability.  The respondents have gone into great detail outlining the claimant’s

pre-existing back problems and the fact that the claimant did not seek medical treatment for

nearly a month after the incident of October 13, 2003.  However, those arguments go more

toward compensability than to additional benefits.  To determine whether the claimant is entitled

to the TTD benefits she now seeks (Oct. 13, 2003 through May 29, 2004), I only need to

determine if her inability to work and her healing period are causally related to her admitted

October 13, 2003 compensable injury, or if they are related to her pre-existing back condition.

Dr. Saer, in his April 27, 2004 report, was definite in his assessment of the claimant’s

healing period and to which injury he was referring:

 "The injury to which I elude in the statement when I say, ‘I do not
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think she is at MMI from the standpoint of her injury,’  was the

recent injury in October of 2003." (RX-1, pg. 11)

Dr. Saer was treating the claimant initially in October of 2003 for back pain.  The

claimant  then reported neck pain as well in March of 2004.  It is clear to this examiner that Dr.

Saer was treating the claimant for both neck and back pain as evidenced in his March 9, 2004

report:

"I have reviewed the MRI film that was done at BMC on 12/12/03. 

These are of the cervical and lumbar region.  I have reviewed the

film as well as the reports today.  She has some mild disc bulging

at several levels in the cervical spine, but it really looks pretty

normal for age.  Lumbar MRI shows central disc bulge/annular tear

with mild stenosis.  She has some desiccation at L2-3.  There is no

focal disc herniation."

Impression: Neck and back pain. (emphasis added) (RX-1, pg . 7)

Upon Dr. Saer’s report in March of 2004, Dr. Saer then issued a "should not return to

work until reevaluated" statement.  (RX-1, pg . 9)

The "reevaluation" was conducted by Dr. Sprinkle who prescribed the claimant the

non-operative treatment recommended by Dr. Saer.  Dr. Sprinkle then released the claimant to

return to work on 5/24/04 with a restriction of no lifting over 50 pounds. (CX-1, pg. 18)

Based on Dr. Saer’s "not return to work"  statement in March of 2004, and his report

stating the claimant was still within her healing period from the October 13, 2003 injury, I find

the claimant has proven by a preponderance of the evidence entitlement to temporary total

disability benefits from October 13, 2003 through Dr. Sprinkle’s return to work with restrictions

statement of May 24, 2004.  Of course, said period of TTD shall be reduced by any days the



Smith, Delois/F312995

8

claimant worked between October 13, 2004 and May 24, 2004, and any weeks the claimant

received TTD benefits during that period.

The claimant admitted to working some during the period of TTD awarded herein,

and the record was unclear as to whether the claimant received any TTD benefits after her

October 13, 2003 compensable injury.  For any periods the claimant worked, or received TTD

between October 13, 2003 and May 24, 2004, the TTD awarded herein should be reduced.

I find the claimant proved by a preponderance of the evidence that she remained in

her healing period and was totally incapacitated from earning wages from October 13, 2004

through May 24, 2004, and is therefore entitled to TTD benefits for that period.  The claimant

should not be punished for attempting to work during the period of TTD awarded herein, and is

still entitled to the benefits even though she so attempted.  However, the claimant cannot double

recover during said period, and said award shall be reduced for any days the claimant worked for

the respondents, or received TTD from the respondents between October 13, 2003 and May 24,

2004.

B. CERVICAL COMPENSABILITY

The claimant contends that in the incident of October 13, 2003, she sustained a

compensable neck injury in addition to her stipulated back injury.

For the claimant to establish a compensable injury as a result of a specific incident,

the following requirements of A.C.A. 11-9-102(4)(A)(i) must be established:

1) Proof by a preponderance of the evidence of an injury arising

out of and in the course of employment.
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2) Proof by a preponderance of the evidence that the injury caused

internal or external physical harm to the body which required

medical services or resulted in disability or death.

3) Medical evidence supported by objective findings, as defined in

A.C.A. 11-9-102(16), establishing the existence and extent of the

injury; and, 

4) Proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and place

of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.

There is no dispute that an incident occurred on October 13, 2003, when the

claimant’s chair broke while working for the respondents.  The claimant reported a fall wherein

she struck her head, back and elbow.  It is odd that the first medical treatment the claimant

sought for her neck was November 14, 2003, over one month after the incident.  On November

14, 2003, the Jefferson Comprehension Care System nurses and triage notes reflect the claimant

complained of pain starting at her neck, down her back and radiating to her left hip.  (CX-1, pg . 3)  

On November 14, 2003, a cervical spine exam was conducted which stated:

1) No acute bony injury in the cervical spine.

2) Straightening of the cervical lordosis, probably due to muscle

spasms. (CX-1, pg. 24)

Even though the cervical exam suggests possible muscle spasms on November 14,

2003, nothing in the report evidenced an actual spasm.  However, Dr. Betton’s May 7, 2004
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report seems to assess "neck pain with muscle spasms ", (CX-1, pg. 28), and prescribed Celibrex

and Flexeril.  Further, on December 12, 2003, the claimant’s MRI of the cervical spine read as

follows:

"Minor disc bulges at C4-5, C5-6, C6-7 levels as described,

without visible cord or nerve root impingement.  Otherwise,

negative MRI of the cervical spine."  (RX-1, pg. 30)

I find the credible evidence shows the claimant has objective findings of a cervical

injury.  Even if the bulges were degenerative in nature, the October 13, 2003, fall wherein the

claimant struck her head aggravated her condition and caused spasms.  An aggravation of a

pre-existing condition is itself a compensable incident.

This examiner acknowledges the strange events after the October 13, 2003, incident. 

Why didn’t the claimant seek treatment for her injuries before November 11, 2003?  And, why

on November 11, 2003, did the claimant present to St.Vincent Emergency Room stating she hurt

her back that morning while getting out of the tub?  However, it must be noted that claimant

reported a back problem while getting out of the tub on November 11, 2003, not a neck injury. 

Also, the report from St. Vincent states the claimant had been experiencing back problems four

weeks prior to the tub incident.  But once again, the respondents admitted a compensable back

injury on October 13, 2003.

The respondents also admitted numerous medical records evidencing the claimant’s

prior back problems; however, no evidence was presented regarding any prior neck problems on

behalf of the claimant.  The claimant’s testimony also corroborated the medical records when she

testified that prior to the October 13, 2003, incident she had never experienced neck problems.
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Both Dr. Betton and Dr. Saer stated confusion about why it took the claimant so long

to develop symptoms, but with the evidence presented, the only reasonable conclusion is that the

claimant hurt her neck in the fall of October 13, 2003.   Further, Dr. Saer, as stated earlier, was

treating the claimant for both neck and back problems and quite clearly stated the claimant was

still in her healing period for the October 13, 2003, injury.  Even through Dr. Saer didn’t think

the clamant needed an operation for her neck or back, he still recommended further non-

operative treatment.

I find the claimant has proven by a preponderance of the evidence that she sustained a

compenable neck injury on October 13, 2003, while in the respondents’ employ.  Accordingly,

the claimant is entitled to all reasonably necessary medical expenses related to her October 13,

2003 compensable injuries.  It is apparent that Drs. Betton, Saer and Sprinkle were all treating

the claimant for both back and neck problem.  As such, I find the claimant’s medical treatment

received to date and included in the record herein to be reasonable and the respondents’

responsibility, together with associated travel expenses.

As stated earlier herein, Dr. Saer ordered the claimant to remain off work until further

evaluation and treatment in March of 2004.  Dr. Saer  was treating the claimant for both neck and

back injuries.  For the same reasons recited in paragraph II A hereinabove, I find that the

claimant was still within her healing period from the October 13, 2003 fall with regard to her

neck and back injuries and totally incapacitated to work from the period of October 13, 2003

through May 24, 2004.  Therefore, the claimant is entitled to TTD benefits for her compensable

cervical injuries for that period as well.  Of course, the claimant is not entitled to a double
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recovery, and any amount of TTD should be reduced for the days the claimant worked or was

paid TTD between October 13, 2003 and May 24, 2004.

C. MEDICAL BENEFITS

An employer must promptly provide for an injured employee such medical treatment

as may be reasonably necessary in connection with the injury received by the employee. 

A.C.A.11-9-508(a).  What constitutes reasonably necessary medical treatment is a question of

fact.

The respondents have stipulated to a compensable back injury, and I have found the

claimant’s neck injury to be compensable as well.  Further, Dr. Saer found the claimant’s

condition to be causally related to her October 13, 2003 accident.  Dr. Saer referred the claimant

to Dr. Sprinkle for non-operative treatment.  I have reviewed the medical treatment the claimant

has received since the October 13, 2003 injury, and find all neck and back treatment to be

reasonable, necessary and related to the claimant’s October 13, 2003 compenable injuries; and as

such, the responsibility of the respondents.

It is important to note that Dr. Sprinkle initially treated the claimant for her cervical

pain (as evidenced in RX-1, pg. 34); however, that all changed on June 9, 2004.  Dr. Sprinkle

stated as follows in his June 9, 2004 report:

"There is some confusion on which problems to address; and, after
speaking with the case manager, it is the conclusion  that I am to
address her low back."  (RX-1, pg. 37)

It is clear to this examiner that the claimant would have been best cared for if the case
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manage would have authorized Dr. Sprinkle to treat the claimant for both conditions.  Dr.

Sprinkle subsequently found the claimant to be at MMI with regard to her low back; however, it

may be necessary for the claimant to see Dr. Sprinkle again for her cervical injury since his

treatment was abruptly discontinued.

FINDINGS OF  FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the claimant and to observe her demeanor, the following findings of fact and

conclusions of law are hereby made in accordance with A.C.A. §11-9-704.

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The stipulations agreed to by the parties are reasonable and

hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that she remained in her healing period and totally incapacitated to

work for the period of October 13, 2003 through May 24, 2004,

due to her stipulated compensable back injury of October 13, 2003.

4) The claimant has therefore proven by a preponderance of the

evidence that she is entitled to TTD benefits due to her admittedly

compensable back injury of October 13, 2003 for the period of

October 13, 2003 through May 29, 2004 at the stipulated rate.  Said

amount shall be reduced by the days the claimant worked for, or

drew TTD from the respondents between October 13, 2003 through

May 24, 2004.
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5) The claimant has proven by a preponderance of the evidence

that she sustained a compensable cervical injury on October 13,

2003.

6) The claimant has proven by a preponderance of the evidenced

she is entitled to all reasonably necessary medical treatment related

to her compensable neck and back injuries of October 13, 2003,

and such is the responsibility of the respondents.  Further, I find the

treatment contained in the record herein to the claimant’s neck and

back to be reasonable, necessary and related to the compensable

injuries.

7) The claimant has proven by a preponderance of the evidence she

is entitled to TTD benefits related to her compensable cervical

injury of October 13, 2003, for the period of October 13, 2003

through May 24, 2004.  Said amount to be reduced by any TTD or

work wages received by the claimant during said period.

8) The respondents have controverted all the benefits sought

herein, and as such, a controverted attorney’s fee shall attach to the

indemnity benefits awarded herein.

AWARD

The claimant has proven by a preponderance of the evidence that she has sustained a

compensable cervical injury occurring on October 13, 2003.  The claimant has proven by a

preponderance of the evidence that she is entitled to all medical treatment reasonably necessary

in connection with the compensable neck and back injuries.  The claimant has proven by a

preponderance of the evidence that she is entitled to TTD benefits from October 13, 2003

through May 24, 2004 due to her compensable injuries of October 13, 2003.  The respondents are

hereby ordered and directed to pay benefits in accordance with the Findings of Fact and
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Conclusions of Law set forth herein.

The claimant’s attorney, Ms. Sheila Campbell, is hereby awarded the maximum

statutory attorney’s fee on all indemnity benefits controverted pursuant to A.C.A. 11-9-715.  The

accrued sum shall be paid in lump sum, without discount, and this award shall bear interest at the

legal rate until paid pursuant to A.C.A. 11-9-809.

IT IS SO ORDERED.

______________________________________
S. DALE DOUTHIT
Administrative Law Judge

rb 


