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Hearing before Chief Administrative Law Judge David Greenbaum on January 20,
2006, at Helena, Phillips County, Arkansas.

Claimant, pro se, failing to appear.

Respondents represented by Ms. Kathryn E. Hall, Attorney-at-Law, on behalf of the
Roberts Law Firm,  Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted January 20, 2006, to determine whether this claim

should be dismissed for want of prosecution pursuant to Rule 13 of the Rules of the

Arkansas Workers’ Compensation Commission.

The immediate claim concerns an alleged injury occurring on or about August

17, 2005.  Respondents have controverted this claim in its entirety.  A discussion

of the procedural history of this claim is warranted.  

This claim was initiated through the filing of a Commission Form AR-C dated

August 22, 2005, and received on August 24, 2005.  The claim was filed by attorney

Mike J. Etoch, Jr.  In response, respondents filed a Commission Form AR-2,

controverting the claim.  Thereafter, claimant’s attorney, by letter dated September

12, 2005, requested a hearing.  The claim was then assigned to Administrative Law
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Judge Cynthia Rogers.  Prehearing Questionnaires were sent to both parties on

September 16, 2005.  Prehearing information filings were submitted by both parties.

Thereafter, a prehearing conference notice was sent on October 17, 2005,

scheduling a teleconference on November 14, 2005.  Prior to the scheduled

prehearing conference, claimant’s attorney filed a petition to withdraw, pointing out

that he had no communications with the claimant since August 22, 2005, the date

he was hired to represent the claimant in this matter.  An Order was filed November

9, 2005, by the Administrative Law Judge, relieving Mr. Etoch as attorney for the

claimant.  In addition, the prehearing conference scheduled for November 14, 2005,

was cancelled and the claim returned to the Commission’s general files.  On

November 18, 2005, respondents, by and through its attorney, filed a Motion to

Dismiss, Brief in Support of Motion to Dismiss, and a precedent for an Order of

Dismissal in this matter.  A copy of the pleadings were sent to the pro se claimant.

By letter dated November 28, 2005, the Administrative Law Judge, again, advised

the claimant that a Motion to Dismiss for lack of prosecution had been filed and

gave the claimant twenty (20) days to respond to the Motion.  On November 29,

2005, respondents requested that, if the claimant did not respond within twenty (20)

days, that a hearing on respondents’ dismissal motion be scheduled in Helena,

Arkansas, at the earliest opportunity.  No response was received from the claimant.

A Notice of Hearing was sent on December 27, 2005, scheduling the claim for a

hearing on Friday, January 20, 2006, in Helena, Arkansas.  The subject of the

hearing concerned respondents’ Motion to Dismiss.  The notice was sent certified
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mail – return receipt requested.  

As noted above, the claimant failed to appear at the scheduled hearing.

Respondents appeared and renewed its Motion to Dismiss for want of prosecution

pursuant to Commission Rule 13.  Respondents offered documentary evidence in

support of its Motion.  

At the hearing, this Administrative Law Judge specifically inquired concerning

any time constraints relative to the Motion and request for hearing pursuant to Ark.

Code Ann. §11-9-702(a)(4).  Respondents pointed out that its request was not

based upon the statute, but, rather, solely on the Commission Rule.  Respondents

stated that its Motion was based primarily on the claimant’s failure to respond to

discovery requests, specifically, interrogatories previously propounded.

Respondents acknowledged that all prior discovery requests had been served on

claimant’s former attorney.  As previously noted, claimant’s attorney has been

relieved as attorney of record in this claim.  At the conclusion of the hearing, inquiry

was made concerning whether service on the claimant had been verified.

Respondents’ attorney indicated that notice had been sent certified mail, but that

the return receipt was not in her possession.  This Administrative Law Judge gave

respondents five (5) days to provide proof of service.  By letter received subsequent

to the hearing, respondents advised that the Motion was not sent certified; however,

maintained that the rule did not require certified mail, but rather reasonable notice.

The sole issue presented for determination is whether the immediate claim

should be dismissed for want of prosecution pursuant to Commission Rule 13.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The claimant filed a claim for workers’ compensation benefits alleging an

August 17, 2005, right shoulder injury through the filing of a Commission

Form AR-C on or about August 22, 2005.

3. Claimant’s attorney requested a hearing on September 12, 2005, which

initiated the prehearing process.  No hearing has been scheduled on the

merits of this claim.  Claimant’s attorney has since been relieved as attorney

of record by Order of this Commission filed November 9, 2005.

4. Respondents’ Motion to Dismiss is premature.

DISCUSSION

Commission Rule 099.13 is set out in its entirety below:

HEARINGS BEFORE COMMISSION AND ADMINISTRATIVE LAW JUDGES

The Commission may, in its discretion, postpone or recess hearings at the instance
of either party or on its own motion.  No case set for hearing shall be postponed
except by approval of the Commission or Administrative Law Judge.

In the event neither party appears at the initial hearing, the case may be dismissed
by the Commission or Administrative Law Judge, and such dismissal order will
become final unless an appeal is timely taken therefrom or a proper motion to
reopen is filed with the Commission within thirty (30) days from receipt of the order.

Upon meritorious application to the Commission from either party in an action
pending before the Commission, requesting that the claim be dismissed for want of
prosecution, the Commission may, upon reasonable notice to all parties, enter an
order dismissing the claim for want of prosecution.  (Effective March 1, 1982)

Ark. Code Ann. §11-9-702(a)(4) (Repl. 2002) provides:
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If, within six (6) months after the filing of a claim for compensation, no bona fide
request for a hearing has been made with respect to the claim, the claim may, upon
motion and after hearing, be dismissed without prejudice to the refiling of the claim
within limitation periods specified in sub-divisions (a)(1) – (3) of this section.  

No hearing has ever been scheduled on the merits of this claim.  Although

a claim was initiated by claimant’s attorney, no action was pending before the

Commission as contemplated by Rule 13.  

I feel compelled to point out that both notices sent by this Commission

advising the claimant of the pending Motion to Dismiss, specifically, the

administrative law judge letter dated November 28, 2005, and the December 27,

2005, hearing notice, were both sent to the claimant’s only known address, a post

office box in West Helena, Arkansas.  The notices were sent both certified mail, as

well as first-class mail.  Both return receipts on the certified mail were returned and

marked “Unclaimed.”  Apparently, the first-class mail has not been returned, to date.

Without addressing the issue of whether the claimant has received proper

notice concerning the requested dismissal, I specifically find that respondents

Motion to Dismiss is premature. 

Ark. Code Ann. §11-9-702(a)(4) provides for dismissals without prejudice to

the refiling of a claim within the statutory limitations in the event no bona fide

request for a hearing is made within six (6) months after the filing of a claim for

compensation.  Admittedly, claimant’s former attorney requested a hearing after

respondents controverted compensability.  Thereafter, claimant’s attorney lost all

communication with his client.  The attorney requested, and received, an Order

relieving him as attorney of record.  Less than thirty (30) days later, respondents
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filed its Motion to Dismiss pursuant to Commission Rule 13.  In its brief in support

of the Motion to Dismiss for want of prosecution, respondents contend that the

instant case is being kept open indefinitely and should be dismissed accordingly.

Respondents assert that it is being denied due process of law by needlessly tolling

the statute of limitations.

Respondents’ argument is without merit.  Admittedly, the statute of limitations

was tolled by the filing of the claim.  However, respondents are not without remedy.

Apparently, no bona fide request for a hearing has been made with respect to this

claim since the claimant has failed and/or refused to communicate with the attorney

that filed the claim in his behalf. Respondents’ request is clearly premature.

Respondents cannot limit the time that claimants are granted by law to pursue a

claim through its strained interpretation of a Commission Rule.  No hearing has

been scheduled on the merits of this claim.  No action was pending when the

respondents’ motion was filed.  Respondents may renew its Motion following the

passage of the statutory period of time.  

In view of the foregoing, it is herein concluded that respondents’ Motion to

Dismiss is premature.  Accordingly, respondents’ motion is hereby respectfully

denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


