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STATEMENT OF THE CASE

On December 1, 2005, the above-captioned claim came on for a hearing in

Texarkana, Arkansas. A pre-hearing conference was conducted on August 22, 2005,

and a Prehearing Order was entered that same day. A copy of the August 22, 2005,

Prehearing Order has been marked as Commission Exhibit No. 1 and made a part

of the record herein without objection. At the hearing, the parties confirmed that the

stipulations, issues, and respective contentions, as amended, were properly set forth

in the Prehearing Order.

The parties stipulated that the Arkansas Workers’ Compensation

Commission has jurisdiction of this claim; and that this claim was the subject of a
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prior Administrative Law Judge opinion filed February 18, 2004, which opinion was

affirmed and adopted by the Full Commission on September 29, 2004. At the

hearing, the parties further stipulated that this claim was also the subject of a prior

Administrative Law Judge opinion filed September 22, 2000, which opinion is now

a final order and is res judicata.

The parties agreed that the issues to be presented were whether the claimant

is entitled to permanent partial disability benefits; whether this claim is barred by

res judicata; whether this claim is barred by the statute of limitations; and

controversion and attorneys’ fees.

The claimant contends that he is entitled to permanent partial disability

benefits.

The respondents contend that the doctrine of res judicata, and/or the doctrine

of collateral estoppel, and/or the doctrine of law of the case, bar any claim by the

claimant for permanent partial disability benefits with regard to the right shoulder;

that all benefits payable under the February 18, 2004, opinion and award of ALJ C.

Michael White have been paid; that the statute of limitations bars all or part of

claimant’s claim; and that the claimant cannot sustain his burden of proving that the

major cause of any permanent impairment is a compensable on-the-job injury.  
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are hereby made in accordance

with Ark. Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact.

3. The issue of the claimant’s entitlement to permanent partial disability

benefits has already been litigated before the Commission and was resolved

by a final order of the Commission filed September 22, 2000.

4. This claim is therefore barred by res judicata and collateral estoppel.

5. The respondents have controverted all benefits sought herein.

DISCUSSION

The doctrine of res judicata bars consideration of an issue when there has been

a final adjudication on the merits of that issue by a court of competent jurisdiction.
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Cox v. Keahey, 84 Ark. App. 121, 133 S.W.3d 430 (2003). The question is whether the

claimant had a full and fair opportunity to litigate the issue in question. Id.  A final

order of the Commission deciding a question will thus bar re-litigation of that same

question. O’Hara v. J. Christy Construction Company, A.W.C.C. E306806 (Jan. 13,

2005). A closely related doctrine is that of collateral estoppel, or issue preclusion,

which differs from res judicata primarily in that it does not require mutuality of

parties to apply. Riverdale Dev. Co., LLC v. Ruffin Bldg. Sys., Inc., 356 Ark. 90, 146

S.W.3d 852 (2004).  

The claimant seeks an award of permanent partial disability benefits based

upon a permanent impairment rating of 14% to the body as a whole for both of his

shoulders as assigned by Dr. Robert Holladay. However, it is clear from the record

that the issue of claimant’s entitlement to permanent partial disability benefits has

already been resolved by a final order of the Commission. In an Opinion filed

September 22, 2000, which Opinion the parties agree is a final order, the

Administrative Law Judge recorded the following findings:

2. Claimant has failed to prove by a preponderance of

the evidence that he sustained a compensable left

shoulder injury on December 15, 1997, which is

identifiable by time and place of occurrence.

3. Claimant has failed to prove by a preponderance of

the evidence that he sustained a compensable

permanent impairment rating for his admittedly
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compensable right shoulder injury.

The transcript of the August 10, 2000, hearing make clear that the parties

through their attorneys agreed to submit consideration of the issue of permanent

impairment to the Administrative Law Judge. Even if it had been for some reason

improper for her to resolve the issue of permanent impairment, her Opinion is still

a final order and is res judicata to the present claim. There is no evidence to suggest

the claimant has undergone a change of condition, and even if there were, a request

to review an award on the grounds of change of condition must be filed within six

(6) months of the termination of the original compensation period. ARK. CODE ANN.

§ 11-9-713 (a)(2).

I find that the issue of the claimant’s entitlement to permanent partial

disability benefits has already been litigated before the Commission and was

resolved by a final order of the Commission filed September 22, 2000. I therefore

conclude that this claim is barred by res judicata and collateral estoppel. This claim

for benefits must be, and it hereby is, denied and dismissed.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


