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Hearing before Administrative Law Judge Barbara W. Webb on June 1, 2006, in
Monticello, Arkansas.

Claimant, pro se, failing to appear.

Respondents represented by Ms. Melissa Ross, Attorney at Law, Huckabay,
Munson, Rowlett & Tilley, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted June 1, 2006, to determine whether this claim

should be dismissed for want of prosecution pursuant to Rule 13 of the Rules of the

Arkansas Workers’ Compensation Commission.

The immediate claim concerns an alleged injury occurring on or about

November 17, 2004 and December 6, 2004.  Respondents have controverted this

claim in its entirety.  A discussion of the procedural history of this claim is warranted.

This claim was initiated through the filing of a Commission Form AR-C dated

May 11, 2005, by the claimant and received on May 12, 2005.  In response,

respondents filed a Commission Form AR-2, controverting the claim.  Thereafter,

claimant’s attorney, Emily Paul, by letter dated July 7, 2005, requested a hearing.

The claim was then assigned to Administrative Law Judge Cynthia Rogers.  Pre-

hearing Questionnaires were sent to both parties on July 11, 2005.  Pre-hearing
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information filings were submitted by both parties.  On September 19, 2005, a Pre-

hearing Notice was filed setting the case for a teleconference on October 10, 2005.

A Pre-hearing Order was filed October 10, 2005, setting a hearing on the issue of

compensability and related benefits on December 14, 2005 at the Drew County

Courthouse in Monticello, Arkansas.

On November 1, 2005, Neal L. Hart, Attorney at Law, entered his

appearance on behalf of the claimant.  On November 29, 2005, claimant’s

attorneys, Neal Hart and Emily Paul each filed a written request to withdraw as

counsel and requested that the case be sent back to general files.  An Order was

filed November 30, 2005, relieving Mr. Neal Hart as counsel and Ms. Emily Paul as

co-counsel for the claimant and cancelling the hearing scheduled for December 14,

2005.  The claim was returned to the Commission’s general files.

On February 22, 2006, the file was reassigned to  Administrative Law Judge

Cynthia Rogers for hearing.  On February 22, 2006, the Respondents filed a Motion

to Dismiss for failure to prosecute.  A copy of the Motion was sent to the pro se

claimant. On February 24, 2006, a Pre-hearing Conference Notice was sent to the

claimant and respondent’s counsel scheduling a telephone conference in the claim

for April 3, 2006.   By letter dated February 24, 2006, the Administrative Law Judge

advised the claimant that a Motion to Dismiss for Failure to Prosecute had been

filed by Respondents.  The Judge further advised that no action would be taken on

the Motion since the claimant’s letter dated January 12, 2006, was being treated as

a request for hearing and reminding the parties that a pre-hearing teleconference

was scheduled on April 3, 2006.  

As a result of the telephone conference, a Pre-hearing Order was filed on

April 3, 2006, setting the case for a hearing on May 19, 2006, at 11:00 a.m. at the

Drew County Courthouse, Monticello, Arkansas.  On April 24, 2006, the
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Respondent’s attorney requested a continuance in the case by due to the

unavailability of a witness.  By letter dated May 1, 2006, the hearing scheduled on

May 19, 2006, was rescheduled to June 1, 2006, at 9:00 a.m. in Monticello.  On

May 30, 2006, the claimant contacted the Commission by telephone and spoke with

an Administrative Assistant and advised her that he would be at the hearing and

that he would appear pro se because he was still trying to hire an attorney.  On

June 1, 2006, the claimant failed to appear at the hearing set for 9:00 a.m.   The

claimant appeared at 10:30 a.m. advising that he had thought the hearing started

at 11:00 a.m.   By letter dated June 1, 2006, the case was set for a Pre- hearing

telephone conference was set for June 14, 2006, at 2:00 p.m. On June 14, 2006,

a Pre-hearing Order was filed scheduling the claim for a hearing on August 10,

2006, at 11:00 a.m. in Monticello, Arkansas.

As noted above, the claimant failed to appear at the scheduled hearing.

Respondents appeared and asserted its Motion to Dismiss for want of prosecution

pursuant to Commission Rule 13.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

l.  The Arkansas Worker’s Compensation Commission has jurisdiction over

this claim.

2.  The claimant filed a claim for workers’ compensation benefits alleging an

November 17, 2004, and December, 2004, back injury through the filing of a

Commission Form AR-C on or May 12, 2005.

3.  Claimant’s attorney requested a hearing on July 7, 2005, which initiated

the Pre-hearing process.  Claimant’s counsel and co-counsel withdrew the hearing

request on November 29, 2005, and have since been relieved as attorneys of

record by Order of this Commission filed November 30, 2005.
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4.  Claimant submitted a letter dated January 12, 2006, and requested a

hearing.  A second Pre-Hearing Order was entered filed on April 3, 2006, setting the

case for a hearing on May 19, 2006, at 11:00 a.m. at the Drew County Courthouse,

Monticello, Arkansas.

5.  On April 24, 2006, the Respondent’s attorney requested a continuance

in the case by letter advising that one of their witnesses would be out of state.  By

letter dated May 1, 2006, the hearing scheduled on May 19, 2006, was rescheduled

to June 1, 2006, at 9:00 a.m. in Monticello.

6.  On May 30, 2006, the claimant contacted the Commission and advised

he would be at the hearing and that he would appear pro se because he was still

trying to hire an attorney.

7.  On June 1, 2006, the claimant failed to appear at the hearing set for 9:00

a.m.   The claimant appeared at 10:30 a.m. advising that he had thought the

hearing started at 11:00 a.m.   

8.  By letter dated June 1, 2006, the case was set for a Pre-hearing

telephone conference was set for June 14, 2006, at 2:00 p.m. On June 14, 2006,

a Pre-hearing Order was filed scheduling the claim for a hearing on August 10, 2006

at 11:00 a.m. in Monticello, Arkansas.

DISCUSSION

Commission Rule 099.13 is set out in its entirety below:

HEARINGS BEFORE COMMISSION AND ADMINISTRATIVE LAW JUDGES

The Commission may, in its discretion, postpone or recess hearings at the instance
of either party or on its own motion.  No case set for hearing shall be postponed
except by approval of the Commission or Administrative Law Judge.

In the event neither party appears at the initial hearing, the case may be dismissed
by the Commission or Administrative Law Judge, and such dismissal order will
become final unless an appeal is timely taken therefrom or a proper motion to
reopen is filed with the Commission within thirty (30) days from receipt of the order.
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Upon meritorious application to the Commission from either party in an action
pending before the Commission, requesting that the claim be dismissed for want of
prosecution, the Commission may, upon reasonable notice to all parties, enter an
order dismissing the claim for want of prosecution.  (Effective March 1, 1982)

Ark. Code Ann. § 11-9-702(a)(4) (Repl. 2002) provides:

If, within six (6) months after the filing of a claim for compensation, no bona fide
request for a hearing has been made with respect to the claim, the claim may, upon
motion and after hearing, be dismissed without prejudice to the refiling of the claim
within limitation periods specified in sub-division (a)(1) – (30) of this section.

Ark. Code Ann. § 11-9-702(a)(4) provides for dismissals without prejudice to

the refiling of a claim within the statutory limitations in the event no bona fide

request for a hearing is made within six (6) months after the filing of a claim for

compensation.  

Claimant requested a hearing after respondents controverted compensability.

Thereafter claimant’s attorneys requested, and received, an Order relieving them

as attorneys of record.  Subsequently, the claimant requested that his case proceed

to hearing.   A hearing was scheduled but was continued at the Respondent’s

request.  In addition to the date change, the time for the hearing was changed from

11:00 a.m. to 9:00 a.m.  Claimant failed to appear at 9:00 a.m. but did appear at

10:30 a.m. under the mistaken belief that the hearing was scheduled for 11:00 a.m.

Although claimant received the notice setting forth the new date and time for the

hearing, claimant contends that he was told to appear at 11:00 a.m. during his

telephone call with the Administrative Assistant.  Based on the resulting confusion

and claimant’s belated appearance, I find that the evidence does not warrant

dismissal of the case at this time.  Respondent’s request for costs incurred as a

result of claimant’s failure to appear will be taken under advisement and addressed

by subsequent Order.  Accordingly, respondents’ Motion to Dismiss for failure to

appear is hereby respectfully denied and this claim shall be heard as currently
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scheduled on August 10, 2006, at 11:00 A.M. at the Drew County Courthouse

in Monticello, Arkansas.

IT IS SO ORDERED.

________________________________
BARBARA W. WEBB
Administrative Law Judge


