
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F503873

JULIE A. SIMMONS CLAIMANT

CENTERPOINT SCHOOL DISTRICT RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED NOVEMBER 20, 2006

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE C. BURT NEWELL, Attorney at Law, Hot
Springs, Arkansas.

Respondents represented by the HONORABLE JARROD S. PARRISH, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on October 20,

2006.  A prehearing conference was held on August 29, 2006, and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an April 11, 2005, compensable injury.

2.  The compensation rates are $193/154.

The claimant contends that she is entitled to temporary total disability benefits

from June 6, 2006 through August 6, 2006.  The claimant contends that she sustained

a scheduled injury and she has not reached her maximum medical improvement but

still remains in her healing period.
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Respondents contend the claimant reached the end of her healing period on

June 6, 2006, and reentered a new healing period on August 6, 2006, and, therefore,

no temporary total disability benefits are owed.

ISSUES TO BE LITIGATED

1.  Temporary total disability benefits.

2.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an April 11, 2005, compensable injury.

2.  The compensation rates are $193/154.

3.  The claimant has proven by a preponderance of the evidence that she

remained in her healing period following a scheduled injury and had not returned to

work from June 7, 2006, through August 6, 2006.  Respondents are responsible for

temporary total disability benefits for that time period.

4.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee

on benefits awarded herein, one-half of which is to be paid by claimant and one-half to 
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be paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 63 years old, worked for the respondent employer as a cook and

she worked under a contract.  The claimant sustained a right hand and arm injury on

April 11, 2005, when she was using a mixer and the paddle caught her hand and arm. 

The claimant received medical treatment and was taken off work and she received

indemnity benefits.  The claimant remained off work from April 2005 through October

2005.  The claimant returned to work and sought medical treatment again in December 

2005, when her hand was swelling, getting stiff and the arm began hurting.  The

claimant saw Dr. McLeod, an orthopedic surgeon, and was referred to Dr. Michael

Moore in Little Rock.  According to the claimant, she was taken off work March 9, 2006,

and she has not returned to work since.  The claimant received indemnity benefits

through June 6, 2006 and benefits did not resume until August 7, 2006, when Dr.

Moore performed cubital tunnel surgery.  The claimant was still undergoing physical

therapy at the time of the hearing.

Under cross examination, the claimant was asked if Dr. Moore released her with

no restrictions as of June 7, 2006.  The claimant testified that she was told not to use

her hand or arm and she took that as a restriction.  The claimant did confirm that Dr.

Moore routinely marked that the patient may return to work.

The sole issue is whether the claimant is entitled to temporary total disability

benefits from June 7, 2006 through August 6, 2006.  The claimant sustained a

scheduled arm and hand injury.  The claimant is, therefore, entitled to temporary total
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disability compensation while he/she is within his/her healing period and has not

returned to work.  See, Ark Code Ann. §11-9-521(a)(Supp. 1999); Wheeler Const. Co.

v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).

In the instant case, the claimant has proven by a preponderance of the evidence

that she remained in her healing period and has not returned to work.  The claimant

credibly testified that she had not returned to work and that is the second element in

proving entitlement to temporary total disability benefits.  I found the claimant’s

testimony to be credible about being unable to use her hand and arm and that she

understood her doctor’s orders to be that she was not supposed to use her hand and

arm; however, the only piece of medical evidence introduced was the Physician’s

Status Report.  This June 6, 2006, document clearly indicated by a check mark in the

blank that the patient “May return to work” and the return to work date was again clearly

noted as “6/7/06" and signed by Dr. Michael Moore.

The healing period is that period for healing of the injury which continues until the

employee is as far restored as the permanent character of the injury will permit.  Nix v.

Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  If the underlying

condition causing the disability has become stable and if nothing further in the way of

treatment will improve that condition, the healing period has ended.  Id.  Whether an

employee’s healing period has ended is a factual determination to be made by the

Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995). 

However, objective evidence that the healing period continues is not required.  Graham,

supra.
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The medical statement introduced into evidence provides that the claimant was

able to return to work until her surgery date.  The document does not indicate that the

claimant had reached the end of her healing period.  There was no mention by Dr.

Moore that the claimant had reached maximum medical improvement nor was there an

impairment rating assigned.    With an arm surgery scheduled, the claimant has proven

that continued treatment is being provided and the injury has not become stable and

these are elements in demonstrating the healing period has not ended.  The claimant

credibly testified that the delay in the arm surgery was based on the doctor’s schedule

and not her need for surgery.

After considering the claimant’s credible testimony and the two medical

documents introduced into evidence, I find the claimant sustained a compensable

scheduled injury and that she remained in her healing period with additional surgery

scheduled and medical treatment ongoing and that she had not returned to work from

June 7, 2006 through August 6, 2007, and is entitled to temporary total disability

benefits.

ORDER

The claimant has proven by a preponderance of the evidence that she remained

in her healing period following a scheduled injury and had not returned to work from

June 7, 2006 through August 6, 2006.  Respondents are responsible for temporary total

disability benefits for that time period.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas
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Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


