
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F110283

STEVE SHEPARD CLAIMANT

UNDERGROUND UTILITIES CONTRACTORS, INC. RESPONDENT EMPLOYER

COMMERCE & INDUSTRY INSURANCE CO. RESPONDENT CARRIER NO. 1

DEATH AND PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

ORDER AND OPINION FILED JANUARY 3, 2006

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondent No. 1 represented by the HONORABLE FRANK B. NEWELL, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on October 18,

2005.  A prehearing conference was held on August 16, 2005 and a prehearing order

was filed on August 22, 2005.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a compensable September 7, 2001,
injury.

2.  The compensation rates are $410/308.

3.  The end of the healing period is September 3, 2004.

4.  Respondent No. 1 has accepted a 25% permanent
impairment rating to the right knee.
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5.  Respondent No. 1 has accepted a 60% body as a
whole rating.

The claimant contends that he is permanently and totally disabled and is entitled

to attorney’s fees.  The claimant contends he is entitled to attorney’s fees on the 60%

body as a whole rating that respondents more recently accepted, since he had to pay

for a doctor’s visit to actually obtain the rating and clarification.

Respondent No. 1 contends it has made appropriate efforts to afford claimant

with vocational rehabilitation, but claimant has chosen not to avail himself of vocational

rehabilitation.  Respondents contend the claimant is not entitled to either permanent

total disability or wage loss benefits.

Respondent No. 2 contends that if permanent and total disability benefits are

awarded, then Respondent No. 1 should not be given credit towards its $75,000

maximum liability for the permanent impairment benefits paid.

ISSUES TO BE LITIGATED

1.  Permanent and total disability/wage loss.

2.  Respondent No. 1's entitlement to credit toward the $75,000 maximum

liability for the permanent impairment paid.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, briefs,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark. Code

Ann. §11-9-704:
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FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a compensable September 7, 2001, injury.

2.  The compensation rates are $410/308.

3.  The end of the healing period is September 3, 2004.

4.  Respondent No. 1 has accepted a 25% permanent impairment rating to the

right knee.

5.  Respondent No. 1 accepted a 60% body as a whole rating.

6.  The claimant has proven by a preponderance of the evidence that he is

entitled to permanent and total disability benefits.

7.  Respondent No. 1 is entitled to credit toward the $75,000 maximum liability

for permanent disability benefits paid for the anatomical rating.

8.  Claimant’s attorney is entitled to the maximum attorney’s fee allowed by Ark.

Code Ann. §11-9-715 and is entitled to a controverted attorney’s fee on the 60% body

as a whole anatomical rating.

DISCUSSION

The claimant is a 41-year-old man with an eleventh grade education.  The

claimant’s further education has been on-the-job training.  He has done a variety of

carpentry work until 1998 and he began working in the electrical utility line business. 

While working for the utility line business, he built new lines and replaced existing lines. 

This job required good balance and upper body physical strength and would be a

heavy-duty job while the carpentry job would be considered medium to heavy duty and
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also required good balance and physical upper body strength.

On September 7, 2001, the claimant was in a bucket truck working with hot lines

and was electrocuted.  The claimant sustained serious injuries, to include amputation of

the left arm and the left shoulder socket and serious damage to the right leg requiring

skin grafts from the left leg.  The claimant has undergone multiple surgeries and

currently takes oxycodones for pain twice a day, valiums for stress headaches and

insomnia, and Lodine.

The claimant contends that he is permanently and totally disabled.  When

determining the degree of permanent disability sustained by an injured worker, the

Commission must consider the degree to which the worker’s future wage earning

capacity is impaired.  In addition to medical evidence demonstrating the degree to

which the worker’s anatomical disabilities impair his earning capacity, the Commission

must also consider other factors, such as the worker’s age, education, work experience,

and any other matters which may affect the worker’s future earning capacity.  Ark. Code

Ann. §11-9-522; Tiller v. Sears, 27 Ark. App. 159, 767 S.W.2d 544 (1989).  When it

becomes evident that the worker’s underlying condition has become stable and that no

further treatment will improve the condition, the disability is deemed to be permanent.  If

the employee is totally incapacitated from earning a livelihood at that time, he is entitled

to compensation for permanent and total disability.  Minor v. Poinsett Lumber & Mfg.

Co., 235 Ark. 195, 357 S.W.2d 504 (1962).

Respondent No. 1 contends that the claimant is not permanently and totally

disabled nor is he entitled to any wage loss benefits, since he has refused to participate

in vocational rehabilitation.  Ark. Code Ann. §11-9-505(b)(3) provides:
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The employee shall not be required to enter any program of
vocational rehabilitation against his or her consent; however,
no employee who waives rehabilitation or refuses to
participate in or cooperate for reasonable cause with either
an offered program of rehabilitation or job placement
assistance shall be entitled to permanent partial disability
benefits in excess of the percentage of permanent physical
impairment established by objective physical findings.

The claimant has proven by a preponderance of the evidence that he is

permanently and totally disabled as a result of his compensable injury.  The claimant

has constant pain in his knee since the accident, has back pain and phantom pain in

the left extremity area.  According to the claimant, the pain and medication he takes

affects his ability to concentrate and function.  He uses a cane to walk and is unable to

sit for longer than two hours as his kneecap turns white if it is bent long.  He cannot

walk for a long distance and no longer has good balance.

The claimant, a 41-year-old man with a tenth grade education, has some

deficiencies in book work.  The claimant can read and write but had trouble in school. 

The claimant’s work experience is in electrical utility work and carpentry, both physical

with a high level of skill; however, the claimant’s work injuries clearly prevent him from

participating in either line of work.

The claimant has a total amputation of the left arm and some of the left shoulder

area has been removed, as well as some of the right leg tissue has been removed. 

The claimant had a number of skin grafts to the right leg with the skin taken from the left

leg.  The medical evidence provides that it was only August 20, 2004, that the leg

wounds have finally closed.  The claimant uses a cane for balance purposes now and

has recently developed back problems seemingly as a result of the injuries.
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Dr. Jeff Angel, an orthopedic surgeon, examined the claimant on October 29,

2004 and opined, “I do not think he can do any type of work activity for a prolonged

state in a full work day due to his condition of the left upper extremity amputation and

the opposite contralateral right thigh atrophy, gross scarring, and decreased ROM.”  Cl.

Exh. No. 1, p. 26.  On June 23, 2005, Dr. John Wilson performed an independent

evaluation of the claimant and rated his condition with a 60% body as a whole

impairment.  Dr. Mulhollan had previously rated the claimant’s right leg at 25%.  On

August 25, 2005, Dr. Joseph Boals rated the claimant’s upper extremity at 60%

impairment to the body as a whole but further opined that the claimant was permanently

and totally disabled.

The claimant has been evaluated vocationally by both C. Greg Cates with

Behavioral Health & Rehabilitation Services and by Heather Naylor with Rehabilitation

Management, Inc.  Both counselors presented testimony at the hearing that the

claimant is 100% vocationally impaired unless he can obtain a “highly marketable skill.” 

(T., pp. 61-63, 80-81.)  Basically, the vocational assistance that was offered by the

respondents’ vocational counselor was obtaining a GED.  However, there was no

specific program identified to place the claimant in line for a “highly marketable skill job.”

Ark. Code Ann. §11-9-505(b)(3) provides vocational assistance for a maximum

of 72 weeks.  In light of the claimant’s tenth grade education, being away from a school

environment for almost 25 years, pain associated with his physical injuries and pain

medication causing concentration problems, it would be highly improbable that the

claimant would be able to obtain both his GED and some “highly marketable skill” within

the 72 weeks allowed by the workers’ compensation statute.
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Respondents have cited two Full Commission cases to support its position on

vocational assistance being refused.  In Lohman v. SSI, Inc., No. F205152, 6/2/05, the

claimant had sustained a 15% permanent impairment and a functional capacity

evaluation indicated the claimant could work in a light category of work for an eight-hour

day.  The vocational counselor arranged adult education and job skills training for the

claimant, identified a number of jobs and arranged physical therapy.  The claimant only

attended one physical therapy session.  Respondents considered this reluctance to

participate in the arranged programs as a refusal to participate in vocational

rehabilitation.  Additional wage loss benefits were denied.

The instant case differs from the Lohman case in that the claimant has a 60%

permanent impairment rating to the body as a whole and a 25% permanent impairment

to his leg and more than one physician opining that he is permanently and totally

disabled.  The claimant is taking narcotic pain medication and has a tenth grade

education with only a proposed plan of obtaining his GED by the respondents. 

Respondents’ vocational counselor admits that the claimant must obtain some “highly

marketable skill” in order to be gainfully employed.  In order to foreclose the claimant’s

entitlement to permanent partial disability, the respondents must show that the claimant

refused to participate in a program of vocational rehabilitation or job placement, or,

through some other affirmative action, indicated an unwillingness to cooperate in those

endeavors.  Knight v. Andrews Transport, Workers’ Compensation Commission,

E408356 (4/17/98), citing Newman v. Crestpark Retirement Inn, Workers’

Compensation Commission, E418166 (9/14/98).  In the instant case, we do not have a
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detailed vocational program identified nor do we have any proof of a refusal to

participate in a reasonable program without sufficient cause.  The severity of the

claimant’s injuries far exceeded the claimant’s injuries in the Lohman case.

The present case can also be clearly distinguished from the Knight v. Andrews

Transport, Inc., Workers’ Compensation Commission, E408356 (4/17/01), case.  Mr.

Knight sustained an injury where he was assigned a 39% permanent impairment rating

and a vocational program was agreed on by all parties where the claimant would attend

South Arkansas Technical College for four semesters and receive an associate’s

degree in electronics.  Mr. Knight voluntarily withdrew from school without reasonable

cause.  The Commission held that the claimant’s refusal to participate in the vocational

program precluded him from being entitled to wage loss benefits.

In the present case, the claimant had not been offered any particular program of

study aside from a program to obtain his GED.  A GED alone was not going to be

sufficient to place the claimant in a position where he could be gainfully employed. 

Again, it was agreed by both vocational counselors that the claimant must have some

marketable skill in order to secure employment, in light of him having only one arm and

hand, as well as having to use a cane to walk because of his knee and balance

problems.  Ms. Naylor, respondent’s vocational counselor, began her contact with the

claimant in November 2002, one year following his injury, while the claimant remained

in his healing period.  The claimant met with Ms. Naylor on more than one occasion and

presented factual information of his injuries, limitations and experience.  While the

claimant has had some reservations in pursuing the GED proposed by Ms. Naylor, the

claimant has identified his physical problems, his inability to sit for any length of time,
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his walking difficulty, and his concentration problems with his pain medication and pain. 

I find all these considerations to be valid and his inability to pursue vocational

rehabilitation cannot be considered that he waived or refused without sufficient cause.

When all the wage loss factors such as age, education, work experience,

severity of injuries, side effects of prescription medications, testimony of doctors and

vocational experts, credibility of the claimant and other factors that may affect the future

wage earning capacity, the claimant has established the requirements for permanent

and total disability.  See, Maxey v. Tyson Foods, Inc., 341 Ark. 306, 18 S.W.3d 328

(2000); Whitlatch v. Southland Land & Dev., 84 Ark. App. 399, 141 S.W.3d 916 (2004).

Respondent No. 2 contends that Respondent No. 1 must first pay permanent

partial disability for the anatomical rating for the claimant’s compensable injury before

payment of permanent total disability benefits.  Respondent No. 2 further contends that

Respondent No. 1 is not entitled to credit against its $75,000 maximum liability for

payment of the claimant’s permanent partial anatomical rating for the compensable

injury.

The arguments of Respondent No. 2 have been previously addressed by the Full

Commission in an opinion filed on May 4, 2005, Joseph Thomas v. Legacy Insurance

Services, No. F100487.  Once a determination of permanent and total disability has

been made, the benefits due the claimant are no longer governed by Ark. Code Ann.

§11-9-522, but rather by Ark. Code Ann. §11-9-519(e).  In Thomas, the Commission

concluded:

Thus, when a determination of permanent total disability has
been made, the benefits paid by a respondent after the end
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of the healing period are classified as permanent and total
disability benefits under Ark. Code Ann. §11-9-502(b).  The
statute then provides, ‘all benefits in excess of seventy-five
thousand dollars ($75,000) shall be payable from the Death
and Permanent Total Disability Trust Fund.”

Id.  Therefore, Respondent No. 1 is entitled to a credit for the amount of permanent

anatomical impairment  benefits ultimately paid to the claimant against the $75,000

maximum liability.

The claimant’s attorney is entitled to a controverted attorney’s fee on the 60%

permanent impairment rating assigned by both Dr. John Wilson and Dr. Joseph Boals. 

Respondents only accepted the 60% rating after the claimant sought an independent

medical opinion from Dr. Boals.  The delay in respondents accepting a body as a whole

rating required the claimant to seek counsel and then ultimately pay for an independent

evaluation.  Wal-Mart Stores, Inc. v. Brown, 73 Ark. App. 174, 40 S.W.3d 835 (2001).

ORDER

The claimant has proven by a preponderance of the evidence that he is entitled

to permanent and total disability benefits.  Respondent No. 1 is entitled to credit toward

the $75,000 maximum liability for permanent disability benefits paid for the anatomical

rating.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.  Claimant’s attorney is also

entitled to attorney’s fees on the 60% permanent anatomical rating respondents
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accepted immediately before the hearing.  The rating is considered controverted.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


