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Respondents No. 1 represented by Mr. William Frye, Attorney at Law, Little Rock,

Arkansas.

Second Injury Fund represented by Mr. Terry Pence, Attorney at Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

On March 9, 2006, the above-captioned claim came on for a hearing in

Texarkana, Arkansas. A pre-hearing conference was conducted on January 9, 2006,

and a Prehearing Order was entered that same day. A copy of the January 9, 2006,

Prehearing Order has been marked as Commission Exhibit No. 1 and made a part

of the record herein without objection. At the hearing, the parties confirmed that the

stipulations, issues, and respective contentions, as amended, were properly set forth

in the Prehearing Order.
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The parties stipulated that the Arkansas Workers’ Compensation

Commission has jurisdiction of this claim; that the employee/employer/carrier

relationship existed at all relevant times, including May 14, 2004; that on May 14,

2004, the claimant sustained a compensable injury to his right ankle; that

respondents accepted the May 14, 2004 right ankle injury as compensable and paid

benefits; and that the claimant earned an average weekly wage of $521, entitling him

to a compensation rate of $347 for total disability benefits and $260 for permanent

partial disability benefits.  At the hearing, the parties further stipulated that the only

benefits paid by the respondents for the alleged back injury were an MRI and x-ray.

Subsequent to the hearing, the parties stipulated that the claimant was assigned an

anatomical impairment rating of 10% to the lower extremity, which rating the

respondent-carrier is accepting and intends to pay.

The parties agreed that the issues to be presented were whether the claimant

sustained a compensable injury to his back; whether the claimant is entitled to

additional medical treatment; whether the claimant is entitled to permanent partial

disability benefits; whether the claimant has sustained wage loss in excess of his

permanent anatomical impairment rating; the liability, if any, of the Second Injury

Fund; and controversion and attorney’s fees. 

The claimant contends that he sustained a compensable injury to his back on
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May 14, 2004; that he is entitled to additional medical treatment; that he has

sustained permanent impairment in the amount of 12 to 16 percent to the right

lower extremity for his right ankle injury, and five percent to the body as a whole

for his back injury; and that he should be awarded wage-loss disability benefits as

a result of his compensable injuries.

Respondents contend that none of the doctors have recommended that the

claimant undergo any further treatment for his back at this point; that there does not

appear to be a correlation between the claimant’s job and his back pain; that the

claimant has suffered a scheduled injury, and under the statute is not entitled to

receive wage-loss disability; and that if there is some type of condition for which the

claimant has a rating to the body as a whole, the Second Injury Fund should be

made an appropriate party to this matter. 

The Second Injury Fund contends that the claimant is currently working and

has declined to pursue rehabilitation benefits; and that he is therefore not entitled

to an award of wage loss benefits in excess of those equal to the anatomical

impairment rating assigned for his right ankle injury, if such rating is valid.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,
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documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are hereby made in accordance

with Ark. Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact.

3. The claimant has failed to prove by a preponderance of the evidence that the

existence and extent of his alleged back injury is established by medical

evidence supported by objective findings.

4. The claimant has therefore failed to prove by a preponderance of the

evidence that he sustained a compensable injury to his back.

5. The Second Injury Fund has no liability on this claim.

6. The claimant has proven by a preponderance of the evidence that additional

medical treatment, specifically prescriptions for Lexapro and Amitriptyline,

remains reasonably necessary in connection with his compensable injury. 

7. The claimant has proven by a preponderance of the evidence that he has

sustained permanent anatomical impairment of 12% to the right lower
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extremity.

8. The claimant has proven by a preponderance of the evidence that the

determination of this anatomical impairment is supported by objective and

measurable physical findings, and that his compensable injury is the major

cause of the anatomical impairment. 

9. The claimant has therefore proven by a preponderance of the evidence that

he is entitled to permanent partial disability benefits in the amount of 12% to

the right lower extremity.

10. The respondents have controverted all benefits sought herein, including the

claimant’s entitlement to any permanent partial disability benefits.

DISCUSSION

I. History

In 1989, the claimant sustained a back injury while working as an over-the-

road truck driver. He underwent surgery and was assigned an anatomical

impairment rating of 15%, which rating was accepted and paid by his employer at

the time. The claimant testified that he had “a complete recovery” from that injury

and “was doing pretty good.” His surgeon at the time recommended he find a

different occupation, and the claimant returned to school. As a result of his training,
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he was eventually employed by the respondent-employer as a machine operator.

During his time at the respondent-employer, the claimant testified, his old back

injury did not cause him any problems other than “aches and pains.” He denied any

radiating pain, and he denied taking any prescription medication for his back. He

later admitted that he had been taking Vioxx, but he testified it was for joint pain,

not his back.

The claimant injured himself on May 14, 2004, while attempting to loosen a

bolt. The injury broke his right ankle, and he was transported by ambulance to the

hospital. The ER staff quoted him as saying that in addition to his ankle pain, he

began to experience hip and back pain shortly after the accident. X-rays of his hip

were normal, while x-rays of the back revealed a “slight levoscoliosis which may

only be due to muscle spasm or positioning.” The respondents accepted his ankle

injury as compensable and initiated benefits.

Dr. Chris Alkire performed surgery on May 16 to repair the fractured ankle.

When the claimant returned to Dr. Alkire on June 7, he mentioned continued hip

pain, but Dr. Alkire thought the hip injury to be nothing more than a contusion that

would heal with time. By July, the claimant had continued problems with his ankle

which Dr. Alkire eventually diagnosed as reflex sympathetic dystrophy (RSD) and

treated with physical therapy. During this time, the claimant was also taking
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prescription pain medicine. As of July 22 Dr. Alkire released the claimant to light-

duty work, though the respondent-employer had no physically-appropriate

employment available. 

Dr. Alkire’s early notes, other than the initial hospital records, make no

mention of any complaints of back or leg pain. However, on August 6, the claimant

went to the emergency room complaining of pain and spasm in his back as well as

right leg pain. An MRI performed that day revealed “moderately advanced

degenerative disc disease” at L5-S1, the location of the prior surgery; and “moderate

degenerative disc desiccation with a small posterior annular tear” at L4-5. Dr.

Alkire’s records reflect the claimant called his office to inform Dr. Alkire of the

hospital visit, but Dr. Alkire’s treatment notes make no mention of any back

problems until September 30. 

With Dr. Alkire’s permission, the claimant returned to work after September

13.  The claimant worked for a time until he was ordered to cease work by the

respondent-employer due to the medications he was taking. He was later laid off.

The respondent-carrier arranged for a functional capacity evaluation (FCE),

performed October 11, which found the claimant capable of performing heavy-duty

work with some limitations. 

The claimant returned to Dr. Alkire on October 18. Dr. Alkire read the
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lumbar MRI as showing “some epidural fibrosis and some what looks like possibly

a disc fragment in the canal at the L5-S1 level. These findings all compromise the S1

nerve root exiting on the right.” Dr. Alkire gave his prognosis as follows:

This patient’s case is certainly complicated. Overall, I

think his ankle fracture is doing well enough for him to

be up and walking as tolerated. His reflex sympathetic

dystrophy symptoms are improved enough that I think

he can get into a normal shoe, and he demonstrates he’s

in a normal shoe today. If there is a job available for

him, he could work according to the FCE which has

been performed. At this point even though he has

findings of impingement of the right S1 nerve root there

is not a severe amount of sciatica based on his

examination and symptoms today. I do not think that

needs to be actively treated although it may flare up in

the future. I’ve instructed him to try to find some work

that will be less damaging to his back and to his leg.

The respondent-carrier then sent the claimant to Dr. William Ackerman for

evaluation of his RSD. Dr. Ackerman saw the claimant twice and opined that Dr.

Alkire’s “quick recognition and early treatment has resulted in resolution of his

RSD.” Dr. Ackerman read the back MRI exam as revealing a disc extrusion at L5-S1

and an annular tear at L4-5. He noted that the extrusion did “not appear to be

incapacitating” the claimant, and that the annular tear did “not appear to be causing

him any significant discomfort.” He expected both back conditions to heal over time.

He released the claimant as of November 16 with medication changes.

As of December 30 Dr. Alkire opined the claimant to have reached maximum
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medical improvement, though he opined that continued medication and physical

therapy were still indicated. Dr. Ackerman opined by letter that the claimant had

no permanent impairment as a result of his RSD. Dr. Robert Holladay evaluated the

claimant and assigned anatomical impairment ratings of 12% to the lower extremity

for the claimant’s ankle, and 5% to the body as a whole for the claimant’s back. 

The respondents then sent the claimant to Dr. Ruth Thomas for another

independent evaluation. Dr. Thomas opined that no further treatment was indicated

for the claimant’s ankle, and that most of the claimant’s current medication regime

was not related to his ankle injury. In a letter produced and introduced subsequent

to the hearing, Dr. Thomas assigned the claimant an anatomical impairment rating

of 10% to the foot, or 7% to the lower extremity. 

Since the time he was laid off by the respondent-employer, the claimant has

worked at a number of other jobs. As of the hearing he was working as an over-the-

road truck driver earning 28 cents per mile, totaling $300 to $400 per week. The

other jobs he has worked since his injury have paid wages as high as $700 per week.

II. Adjudication

A. Compensability

The claimant contends he sustained a compensable injury to his back, which



-10-

injury the respondents controvert. For the claimant to establish a compensable

injury as a result of a specific incident, the following requirements of Ark. Code

Ann. § 11-9-102 (4)(A)(i) must be established: (1) proof by a preponderance of the

evidence of an injury arising out of and in the course of employment; (2) proof by

a preponderance of the evidence that the injury caused internal or external physical

harm to the body which required medical services or resulted in disability or death;

(3) medical evidence supported by objective findings, as defined in Ark. Code Ann.

§ 11-9-102(16), establishing the existence and extent of the injury; and (4) proof by

a preponderance of the evidence that the injury was caused by a specific incident

and is identifiable by time and place of occurrence. Ford v. Chemipulp Process, Inc.,

63 Ark. App. 260, 977 S.W.2d 5 (1998). If the claimant fails to establish by a

preponderance of the evidence any of the requirements for establishing the

compensability of a claim, compensation must be denied. Id. 

The record does establish objective findings of injury to the back – x-ray

findings suggestive of muscle spasms, and MRI findings. None of the claimant’s

physicians have causally connected any of these objective findings to the claimant’s

work accident of May 14, 2004. Dr. Holladay has specifically opined that the MRI

findings are not causally related and that they are instead related to the claimant’s

prior back injuries. The day after the claimant’s injury, x-rays revealed “a slight
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levoscoliosis which may only be due to muscle spasm or positioning” (emphasis

added). Though levoscoliosis is an objective finding, the report links it to either

spasms (also an objective finding) or positioning of the x-ray unit (obviously not an

objective finding of injury). The reference to levoscoliosis is simply too equivocal to

support a finding of compensability. Moreover, the record fails to identify any

observation of spasm by any medical provider. 

The claimant did complain of back pain in his initial hospital visit, but the

next recorded complaint of back pain was not until the following August, some

three months later. The claimant testified he was reporting back pain to Dr. Alkire

in this time period, but Dr. Alkire made no note of it.

To prove his claim compensable, the claimant must establish that the

existence and extent of his injury is established by medical evidence supported by

objective findings, and he must show a causal connection between these objective

findings and his alleged injury. Id. Given the evidence before me, I am not

persuaded that the objective findings of back injury documented in the record are

causally connected to the work injury of May 14, 2004. I find that the claimant has

failed to prove by a preponderance of the evidence that the existence and extent of

his alleged back injury is established by medical evidence supported by objective

findings. I therefore conclude that the claimant has failed to prove by a
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preponderance of the evidence that he sustained a compensable injury to his back.

Because I so find, the issues of wage-loss disability benefits and the liability

of the Second Injury Fund are moot. Ark. Code Ann. § 11-9-521 (g). 

B. Additional Medical Treatment

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by

the employee. Ark. Code Ann. § 11-9-508(a). What constitutes reasonably necessary

medical treatment is a question of fact. Ark. Dept. of Correction v. Holybee, 46 Ark.

App. 232, 878 S.W.2d 420 (1994).

The only treatment at issue is the claimant’s entitlement to continued

prescription refills of Valium, Lexapro, and Amitriptyline. Dr. Thomas opined that

the Lexapro and Amitriptyline “are more so indicated for his depression and anxiety

than for problems associated with his right ankle.” I note that Dr. Thomas does not

explicitly state these two medications have no connection with the ankle injury, and

I further note that major cause is not an element of proving entitlement to medical

treatment. Dr. Ackerman, chosen by the respondents to perform an independent

evaluation, is the doctor who originally prescribed the Lexapro and increased the

dosage of Amitriptyline. Dr. Ackerman’s notes say nothing of depression or anxiety,
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and it seems clear from his treatment notes that he was intending to treat only the

ankle – necessarily leading one to conclude that Dr. Ackerman considered the

Lexapro and Amitriptyline to be related to the ankle injury. On balance, I find the

opinions of Drs. Ackerman and Alkire to be more persuasive than that of Dr.

Thomas, whom the claimant saw only once.

It appears from the record that Valium was first prescribed for the claimant

for his back spasms when he went to the emergency room on August 6. Dr Thomas

has opined that the Valium should be discontinued, and I can find nothing else in

the record to recommend continued treatment with Valium.

Given the evidence outlined above, I find that the claimant has proven by a

preponderance of the evidence that additional medical treatment, specifically

prescriptions for Lexapro and Amitriptyline, remains reasonably necessary in

connection with his compensable injury. 

C. Permanent Partial Disability Benefits

Permanent impairment is “any permanent functional or anatomical loss

remaining after the healing period has been reached.” Johnson v. General Dynamics,

46 Ark. App. 188, 878 S.W.2d 411 (1994), citing Ouachita Marine v. Morrison, 246 Ark.

882, 440 S.W.2d 216 (1969). An injured employee is entitled to the payment of
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compensation for the permanent functional or anatomical loss of use of the body as

a whole whether his earning capacity is diminished or not. Id. Any determination

of permanent physical impairment must be supported by objective and measurable

physical or mental findings. Ark. Code Ann. § 11-9-704(c)(1)(B). Benefits for

permanent impairment may be awarded only upon a showing that the compensable

injury was the major cause of the impairment. Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).

Dr. Thomas assigned the claimant an anatomical impairment rating of 10%

to the lower extremity for his compensable ankle injury, while Dr. Holladay

assigned an impairment rating of 12% to the lower extremity. Both doctors relied on

Table 42 of the AMA Guides. The difference between the two ratings is that Dr.

Holladay also referred to Table 43 to incorporate impairment for a hindfoot

inversion. Dr. Thomas makes no mention of a hindfoot inversion, and the record

does not explain why she disregarded this component of the impairment rating.

Given her unexplained omission of this component of the impairment rating, I find

Dr. Holladay’s opinion to be more persuasive. 

I find that the claimant has proven by a preponderance of the evidence that

he has sustained permanent anatomical impairment of 12% to the right lower

extremity. Given Dr. Holladay’s report and the other medical evidence of record,

I find that the claimant has proven by a preponderance of the evidence that the
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determination of this anatomical impairment is supported by objective and

measurable physical findings, and that his compensable injury is the major cause of

the anatomical impairment. I therefore conclude that the claimant has proven by a

preponderance of the evidence that he is entitled to permanent partial disability

benefits in the amount of 12% to the right lower extremity.

I note that the respondents did not accept any liability for permanent partial

disability benefits prior to the hearing, and I therefore find that the respondents

controverted the claimant’s entitlement to any permanent partial disability benefits.

The claimant is entitled to attorney’s fees on the entire amount controverted and

awarded, including the entire amount of permanent partial disability benefits owed.

AWARD

The claimant has proven by a preponderance of the evidence that additional

medical treatment, specifically prescriptions for Lexapro and Amitriptyline, remains

reasonably necessary in connection with his compensable injury; and that he is

entitled to permanent partial disability benefits in the amount of 12% to the right

lower extremity. The respondents are hereby directed and ordered to pay benefits

in accordance with the findings of fact and conclusions of law set forth herein.

The claimant’s attorney, Mr. Greg Giles, is hereby awarded the maximum
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statutory attorney’s fee on all indemnity benefits controverted,  pursuant to Ark.

Code Ann. § 11-9-715.

All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann. §

11-9-809.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


