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STATEMENT OF THE CASE

A hearing was conducted on January 6, 2006, to determine whether the

claimant sustained a compensable back injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on December 7, 2005,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1" and made a part of the record.

It was stipulated that the employment relationship existed between the

parties at all relevant times, including January 21, 2005; that the claimant sustained



-2-

a compensable head injury on said date which was treated as a medical only claim;

and that respondents had controverted compensability of an alleged back injury.

It was further agreed that the claimant’s average weekly wage was sufficient to

entitle him to compensation rates of $426.00 per week for temporary total disability

and $298.00 per week for permanent partial disability if indemnity benefits were

awarded.

By agreement of the parties, the primary issue presented for determination

was whether, in addition to the admitted head injury, the claimant sustained a back

injury on January 21, 2005.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that, in addition to his head injury, he also

sustained a low back injury as a result of the specific incident on January 21, 2005;

that respondents should be held responsible for all outstanding medical expenses

related to the back claim, together with continued, reasonably necessary medical

treatment; that he was entitled to temporary total disability benefits beginning May

23, 2005, and continuing through the present, maintaining that his healing period

had not ended; and that a controverted attorney’s fee should attach to any benefits

awarded.

The respondents contended that the claimant sustained a head injury and

that it paid all appropriate medical treatment related to the admitted injury, while

maintaining that any claim for a thoracic and/or low back injury was unrelated to the
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admitted incident.

The claimant testified in his own behalf.   Respondents stipulated that if

claimant’s wife was called as a corroborating witness, she would testify that the

claimant has continued to complain of back pain since the date of the accident.

Brian Plunkett and Todd Bernard were called as witnesses for the respondents.

José Garcia was called as a rebuttal witness by the claimant. The record is

composed solely of the transcript of the January 6, 2006, hearing containing

numerous medical records introduced by both parties, together with the evidentiary

deposition of Dr. John S. Williams which was introduced as “Joint Exhibit 1" and

retained in the Commission file in bound form.  Subsequent to the hearing,

claimant’s attorney submitted a legal brief addressing how the medical supported

the claimant’s case.  

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.
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3. The claimant has proven, by a preponderance of the evidence, that, in

addition to the admitted head injury, he also sustained a compensable back

injury arising out of and during the course of his employment which required

medical services as reflected by medical evidence supported by objective

findings, and which was caused by a specific incident identifiable in time and

place of occurrence on January 21, 2005.

4. Respondents are responsible for all outstanding hospital, medical, and

related expenses related to the claimant’s back claim, and, respondents

remain responsible for continued, reasonably necessary medical treatment.

5. Claimant’s healing period had not ended as of the date of the within hearing.

6. The claimant has failed to prove that he is entitled to temporary total

disability benefits.

7. By necessity, all additional issues are specifically reserved pending further

development of the medical evidence.

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.

However, I am persuaded that the primary reason for the conflicting and confusing

record is based either in whole or in substantial part because of a language barrier

between the claimant and the employer, as well as between the claimant and his

authorized treating physicians.  The record reflects that the claimant was involved

in a significant work-related incident on January 21, 2005, which resulted in an injury
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at which time the claimant was provided first-aid by the employer.  Further, the

employer summoned a Spanish speaking translator because the claimant does not

speak any English.  As will be pointed out further below, the translator, José Garcia,

in my opinion, created further communication problems because his understanding

of English is also limited.  Without the benefit of a qualified interpreter,

communication was strained at best which prevented the claimant from receiving

prompt, reasonably necessary medical treatment.  Despite the assertions of

respondents’ witnesses that the claimant did not complain initially about a back

injury, this is simply inconsistent with the record as a whole.  The medical evidence

reflects that the claimant initially made complaints of head, neck, and back pain to

the company doctor, Dr. John S. Williams.  At the time respondents ultimately

provided medical treatment, it also sent another translator, one Mr. Torres, along

with the claimant to Dr. Williams.  Despite the translator, there remained a

substantial language barrier between the claimant and the initial treating physician.

The claimant ultimately went to a Spanish speaking physician on his own, Dr.

Granada, who advised the claimant to only perform light-duty work until an MRI of

the lumbar spine was performed.   However, the employer apparently refused to

accept the recommendations and treatment of Dr. Granada, at which time the

claimant returned to Dr. Williams.  A summary of both the lay testimony, as well as

the medical evidence is warranted.

The claimant, Manuel Serna Hernandez, testified in his own behalf.  Mariel
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Lanza, an Arkansas Certified Court Interpreter, acted as translator.  The claimant

testified that on January 21, 2005, he was cutting a piece of metal being held by a

machine which fell and hit him on the top of his head.  The metal was held by an

overhead crane, operated by the plant foreman, Brian Plunkett.  There were

inconsistent reports as to the weight of the metal that struck the claimant.  The best

description of the incident was furnished by Mr. Plunkett, as set out below:

Q     What were you doing that day?

A     I was operating the crane for the job that was going on there.

Q     All right.  And my understanding is that Mr. Serna had cut a piece of steel that
was to be lifted by your crane, is that correct?

A     Yes, sir.

Q     Would you describe for the court what exactly happened?

A     Well, we were down to the last – we took a big tower down, and we were on the
last piece, and I had it hooked up to the crane, and he cut – there was a piece
hanging off of it, and when he cut the piece loose, it shook a little bit, and that piece
of C-channel came down and hit him on the head.

Q     All right.  How big a piece of steel was it?

A     Ten inch C-channel, three foot long.

Q     About how much would it weigh?

A     Seventy pounds, eighty pounds.

Q     And about how far did it fall?

A     About eight foot.

Q     All right.  Did you see it strike Mr. Serna?
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A     Yes.

Q     Was he wearing a hard hat at the time?

A     Yes, sir.

Q     How would you describe the blow?

A     Glancing.

Q     All right.  Hit off the helmet?

A     Hit off – yeah.  He – it went – yeah, it come like that.

Q     What happened to him when the incident happened?

A     He fell.

Q     To his knees or flat on the ground?

A     Kind of back like this, and then he was fighting to get up.

Q     All right.  Was he able to get up pretty quickly?

A     Yes, sir.

Q     I’m assuming you stopped the crane at that point?

A     Yes, I was –

Q     Tell me what happened.  Take up through what transpired at that point.

A     When I saw the piece fall and hit him, I immediately was going to him and
hollering at our safety man to get down there.  And when I got to him, he was
already trying to get up, and we was trying to keep him, you know, to – it hit him.

Q     Okay.  What happened?

A     But then he –

Q     Was he knocked – was he unconscious at that point?
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A     No, sir.  (Tr.38-39)

Although the claimant insisted that he was knocked unconscious by the

falling metal, there is no competent evidence that he was knocked unconscious.

Rather, it is my impression when reviewing the entire record that when the claimant

stated he was unconscious he meant incoherent.  This is part of a continuing

communication problem caused by a language barrier.  The claimant further insisted

that he, at all times, reported, in addition to his head injury, that he was experiencing

back pain.  The incident occurred on a Friday afternoon.  The claimant was provided

in-house first-aid, specifically, an ice pack, as well as some Ibuprofen and given the

safety manager’s business card with his home and cell phone number in the event

the claimant needed medical attention over the weekend.  Since the claimant

cannot speak English, this effort was of little value.  Again, respondents did not

provide the claimant prompt medical treatment.  The claimant returned to work on

Monday, but was allowed to go home because he was still not feeling well.  Again,

the claimant insisted that he reported that his back was hurting on Monday.  The

claimant returned to work on Tuesday and was provided light-duty because he

reported being sore.  The claimant was first provided with medical treatment on

January 31, 2005, at which time he was sent to the company doctor, Dr. John S.

Williams, a general practitioner in Blytheville, Arkansas.  Dr. Williams has remained

the claimant’s primary authorized treating physician.  It appears that respondents

paid for the treatment provided by Dr. Williams until after Dr. Williams ultimately
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ordered an MRI of the thoracic and lumbar spine which revealed a mild disc bulge

at L4-L5, at which time the claimant was referred to a specialist for additional

diagnostic testing which was never completed because respondents terminated all

medical treatment at that time.

Todd Bernard was called as a witness for the respondents.  Mr. Bernard is

the employer’s safety manager.  Mr. Bernard was summoned to the scene of the

accident following its occurrence.  He maintained that the claimant was conscious

and responsive at all times.  Mr. Bernard also brought the hard hat that the claimant

was wearing at the time of the accident.  Despite the assertion by Brian Plunkett

that the claimant was hit on the helmet with a glancing blow, it was clear from the

mark on the hard hat that it was a direct blow, within two (2) inches of center.  The

claimant was taken to the office where an accident report was filled out.  The

claimant was examined by one Scotty Burgess, another safety manager, allegedly

with training as an EMT.  José Garcia was also present and acting as a translator.

Mr. Bernard provided the claimant with light-duty employment for several weeks

because the claimant complained that he was sore.  Mr. Bernard maintained that

the claimant did not initially request medical treatment and that he would not have

refused treatment.  He acknowledged receiving an off-work slip from Dr. Granada

in Missouri while pointing out that the claimant was already on light-duty at that time.

He admitted explaining to the claimant that only Dr. Williams was the authorized

treating physician and that if he required medical treatment to return to Dr. Williams.
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In fact, the claimant was authorized to return to Dr. Williams in April, 2005, at which

time Mr. Bernard stated that the claimant was returned to work, specifically, on or

about April 8, 2005, without restrictions.  The claimant apparently continued working

until on or about May 23, 2005, at which time he stopped working.  Mr. Bernard

acknowledged that at the time claimant left respondents’ employment, he was

continually complaining about problems involving his low back.  Although the exact

reasons for claimant’s leaving respondents’ employment is somewhat unclear, Mr.

Bernard described the termination as job abandonment.  I found Mr. Bernard’s

testimony that, had the claimant brought any restricted off-work slips to him, he

would have made light-duty available, but, that the claimant had already abandoned

his job, to be extremely self-serving.  (Tr.63, 73-75)

In response to questions by the Commission, Mr. Bernard stated that

following the admitted injury, the claimant’s only complaints involved the head and

neck  while  denying   that   the  claimant  ever  made  any  complaints  of  problems

involving  his low back.  He stated that the claimant first complained about problems

with  his  low  back  at  the end of April or May, 2005, at which time he was sent

back to Dr. Williams for follow-up evaluations by Stacey Dovers, the claims adjustor.

Mr. Bernard also stated that the claimant had already been released by Dr. Williams

to full-duty at the time he went to see Dr. Granada in Missouri who placed him on

light-duty.  Mr. Bernard acknowledged that he advised the claimant that any

treatment outside the company physicians would be at his own expense and that



-11-

he would be required to contact the Little Rock claims adjustor if he wished to

change physicians.

José Garcia was called as a rebuttal witness by the claimant.  Mr. Garcia

acted as a translator between the claimant and the employer at the workplace

following the claimant’s injury.  Suffice it to say that Mr. Garcia’s testimony vacillated

significantly on direct-examination and cross-examination which, again, further

illustrates the lack of proper communication in this claim created by a language

barrier.  Despite respondents’ assertion that the claimant did not request medical

treatment, on direct-examination, Mr. Garcia stated that the claimant specifically

requested medical treatment on the Monday following the injury.  Mr. Garcia also

recalled the claimant complaining about his head, neck, and lower back.  However,

on cross-examination, Mr. Garcia stated that the claimant did not make complaints

of low back pain until a couple of weeks or so after the injury, followed by a

declaration that he could not remember when the claimant made complaints which

adds further inconsistencies to a confusing record.

The deposition of Dr. John S. Williams was taken at the instance of

respondents and offered as a joint exhibit.  Dr. Williams is the company doctor and

has been the claimant’s primary treating physician.  As previously pointed out, he

first examined the claimant on January 31, 2005, ten (10) days after the admitted

injury.  I further found Dr. Williams’ deposition to be self-contradicting.  Although, in

his deposition, Dr. Williams initially stated that the claimant complained of back,
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neck, and head pain, upon further examination, he related that the claimant

complained about occasional blurred vision and had some vague complaints of

numbness down his left arm while stating that the claimant did not mention anything

about back pain at the initial visit.  However, he acknowledged that his nurse’s notes

taken during her triage reflected a workers’ compensation claim with complaints of

head, neck, and back pain following an incident when the claimant got hit on the

head with a piece of steel nine (9) days previously.  (Jt. Ex. 1, pp.4-5)(Cl. Ex. A, p.5)

This is yet another example that the inconsistencies and contradictions in this

claim were due to a communication problem between the claimant and his

employer, as well as treating physicians.  Clearly, the credible evidence in this case

reflects that the claimant’s initial complaints involved his head, neck, as well as the

low back.  

A claimant is not required to establish the causal connection between a work-

related incident and an injury by either expert opinion or objective medical evidence.

See, Wal-Mart Stores, Inc. vs. Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

In fact, the Arkansas Courts have long recognized that a causal relationship may

be established between an employment related incident and a subsequent physical

injury based on evidence that the injury manifested itself within a reasonable period

of time following the incident so that the injury is logically attributable to the incident,

where there is no other reasonable explanation for the injury.  Hall vs. Pittman

Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).  However, if the disability
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does not manifest itself until months after the accident, so that reasonable men

might disagree about the existence of a causal connection between the accident

and disability, the issue becomes a question of fact for the Commission’s

determination.  Kivett vs. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).

See, also, Wentz vs. Service Master, 75 Ark. App. 296, 575 S.W.3d 753 (2001).

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

vs. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

It is undisputed that the claimant sustained an injury as the result of a

specific incident identifiable in time and place of occurrence on January 21, 2005.

Despite respondents’ contentions that the claimant did not complain about low back
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pain, the medical evidence supports multiple complaints of pain involving the

claimant’s head, neck, and back.  Respondents’ assertion that the claim cannot be

proven by medical evidence supported by objective findings is also without merit.

Dr. Granada, although admittedly an unauthorized treating physician, recommended

that an MRI be performed before the claimant be permitted to perform his full-duty

employment.  Respondents refused to recognize Dr. Granada’s recommendations.

However, the claimant was ultimately returned to the company doctor, Dr. Williams,

who ordered an MRI in June, 2005, for the claimant which revealed a mild defuse

disc bulge at L4-L5, without other significant abnormalities.  At that time, Dr.

Williams referred the claimant for other diagnostic studies and possible treatment,

but apparently respondents had already given notice that it was denying any further

medical treatment.  (Cl. Ex. A, pp.9-16)

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson vs. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

vs. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss vs. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has
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met his burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade vs. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler vs. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has satisfied each and every

element necessary to establish compensability of his alleged back injury.  The

claimant was struck on the top of his head by a heavy metal object that fell several

feet, driving him to the ground.  The force of such a blow on his hard hat would be

expected to cause a compression of the spinal column.  One does not have to be

an expert in the laws of physics and medicine to draw this conclusion.  The claimant

complained of pain in his head, neck, and back.  Respondents were not justified in

terminating all medical treatment.  Accordingly, I find that respondents are

responsible for all outstanding medical treatment concerning the back since it was

controverted in its entirety, and respondents remain responsible for continued,

reasonably necessary medical treatment, including, but not limited to any valid

referrals by Dr. Williams for further diagnostic testing and treatment.

The only remaining issue concerns claimant’s entitlement to temporary total

disability, if any.

Temporary total disability is that period within the healing period in which an

employee suffers a total incapacity to earn wages.  Arkansas State Highway and
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Transportation Department vs. Breshears, 272 Ark. App. 244, 613 S.W.2d 392

(1981); Johnson vs. Rapid Die & Molding, 46 Ark. App. 244, 878 S.W.2d 790

(1984).

"Disability" means incapacity because of injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

injury.  The Commission may consider the claimant's physical capabilities and

evaluate his ability to engage in any gainful employment.  The claimant bears the

burden of proving both that he remains within her healing period and, in addition,

suffers a total incapacity to earn pre-injury wages in the same or other employment.

see, Palazolo vs.Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938 (1994).

The record in this claim reflects that the claimant worked at all times between

January 21, 2005, and at least May 23, 2005.  In fact, the claimant does not request

any temporary total disability before May 23, 2005, which was apparently his last

day of work.  The claimant’s employment was subsequently terminated.

Respondents describe the claimant’s termination as job abandonment.  The

claimant’s course of conduct and work history after January 21, 2005, reflects that

the claimant has never been totally disabled within the meaning of the Arkansas

workers’ compensation laws.  Accordingly, claimant’s entitlement to temporary total

disability benefits must be, and therefore is, respectfully denied and dismissed.

I find that the claimant has proven, by a preponderance of the evidence, that,

in addition to the admitted head injury, he also sustained a back injury on January
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21, 2005.  Because respondents unilaterally terminated all medical treatment,

claimant’s entitlement to additional workers’ compensation benefits is, by necessity,

specifically reserved pending further development of the medical evidence

consistent with the foregoing findings and conclusions.

AWARD

Respondent, Liberty Insurance Corporation, is hereby directed and ordered

to pay all outstanding medical and related treatment for claimant’s injury, including,

but not limited to treatment for the claimant’s back injury, and respondents remain

responsible for continued, reasonably necessary medical treatment.

Because this is a post-July 1, 2001, injury, and because indemnity benefits

have not been awarded, to date, attorney’s fees are not appropriate pursuant to

A.C.A. §11-9-715.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


