
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F410419

EVELYN M. RUSHING, EMPLOYEE CLAIMANT

WAL-MART ASSOCIATES, INC., EMPLOYER RESPONDENT

CLAIMS MANAGEMENT, INC., CARRIER RESPONDENT

OPINION FILED FEBRUARY 13, 2006

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on November 18,
2005, at Pine Bluff, Jefferson County, Arkansas.

Claimant represented by the HONORABLE PHILIP M. WILSON, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE ANDREW IVEY, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits, anatomical impairment and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury pursuant to Ark. Code

Ann. §11-9-102.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on August 2, 2004 at

which time claimant was earning sufficient wages to entitle her to a compensation rate of

$199.00/$154.00 in the event this claim is found to be compensable.

The claimant contends she injured her back at work on August 2, 2004.  She seeks payment

of medical expenses; temporary total disability benefits from September 15, 2004 to July 7, 2005,

a 5% rating to the body as a whole and attorney’s fees.

The respondents concede the claimant fell at work, but deny any objective medical evidence

to establish a new injury under Ark. Code Ann. §11-9-102.  The claimant’s present condition is the
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result of a preexisting back problem. 

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the hearing transcript.

The claimant, who walks with a limp, was the only witness to testify at the hearing.  She

appeared to be sincere in her testimony.

The claimant, age 59 (D.O.B. November 3, 1946) has a high school education.  Her health

history includes two prior workers’ compensation claims – a finger injury and a back injury around

1990.

The claimant had worked for the respondent-employer for three years prior to the injury on

August 2, 2004.  She was descending a ladder when she missed a step and fell on the floor.  A co-

worker, Sandra Powers, heard the commotion and came to her assistance.  The claimant was

embarrassed that customers saw her fall and she dismissed the accident as not serious.  She did,

however, report the incident to her co-manager, Robby Tomboli.

The claimant continued working but her condition grew worse and she came under the care

of her family practitioner, Dr. Davis, the emergency room physicians, and specialists,  Dr. Peek and

Dr. Sunder Krishnan.

The claimant described her prior back injury in 1990 as a “strain” that was treated

conservatively.  She stated she was having no back symptoms prior to the accident in 2004.  The

claimant has not returned to work.

On cross-examination, the claimant admitted that she did not disclose the 1990 injury to Wal-

Mart and that her symptoms did not begin until three weeks after the fall at work on August 2, 2004.

She did not seek medical treatment until September 9, 2004, and she did not mention a work-related

accident to Dr. Davis.  The claimant denied being treated for back problems since the 1990 injury

despite information to the contrary in Dr. Perry’s records.
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MEDICAL EVIDENCE

No medical records were introduced concerning the 1990 back injury.

Records show the claimant was treated with medication for complaints of low back pain on

April 23, 2003.  Dr. Perry diagnosed sacroilitis and prescribed medication.  The claimant reported

low back and hip pain to Dr. Pollard on May 2, 2003 with sleep disturbance, but no diagnostic

testing was performed.  There is a gap in the medical records from May, 2003 to September, 2004.

After the accident at Wal-Mart,  the claimant saw Dr. Davis on September 14, 2004 reporting

a history of “recurring” back pain.  Over the last two weeks the back pain worsened with radicular

right leg pain.  Dr. Davis commented, “she has no known trauma or problems.”  Based on x-rays,

Dr. Davis diagnosed sciatica and prescribed medication.  He excused her from work from September

9, 2004 to September 12, 2004.

The claimant returned on September 14, 2004 complaining of back pain after returning to

work.  Dr. Davis excused her from work (September 15 to September 21, 2004) and scheduled an

MRI scan.

The MRI scan, conducted September 17, 2004, was interpreted as showing multilevel

degenerative disc disease and a “prominent” disc protrusion at L5-S1 with foraminal stenosis.  Dr.

Davis referred the claimant to a neurosurgeon and excused her from work beginning September 20,

2004.

In a follow-up note dated September 28, 2004, the following notation appears:

Pt called to let us know she is filing her claim on WC since she fell
off the ladder on 8-2-04.

On September 28, 2004, the claimant was seen by Dr. Gerald Morris at Health Care Plus and

gave a history of falling four feet off a ladder landing on her back and left hip.  He agreed with Dr.

Davis’ recommendation to stay off work until she could consult with a specialist, Dr. Jordan.

On September 28, 2004 the claimant signed an “Associate’s Statement” indicating she fell

two feet from a ladder, injuring her low back.  She did not disclose her 1990 back injury on the form.
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An ER report dated October 5, 2004 shows the claimant suffering from back pain over the

last 3-4 weeks which “may be related to a fall that occurred in August.”  Dr. Levin referred the

claimant to Dr. Peek.

Dr. Peek’s report of October 14, 2004 recites a work-related injury:

...back, buttock and left leg pain with numbness in the foot and toes
since 9-9-04, when she fell off a ladder at work.  (Emphasis added)

Dr. Peek reviewed the MRI scan and concluded the claimant suffered from a herniation at

L5-S1 compressing the nerve root on the right.  Dr. Peek commented that 80% of herniations heal

naturally.  If the claimant did not improve, he would recommend injections,  physical therapy and

surgery.  Dr. Peek opined, “she does have a herniated disc at L5-S1 which caused her problem.”

Dr. Sunder Krishnan performed epidural steroid injections:

...Right lower extremity pain, radicular pain that has been bothering
her now severely over the last two weeks.  She informs me that her
symptoms are due to a work related injury that she sustained on 8-2-
04.  She had a three foot fall of a ladder at work.  She states at that
time she noticed some pain in her right buttock radiating down her
right lower extremity.

The claimant returned to Dr. Peek on October 28, 2004 and he recorded progress with

conservative treatment.  He continued her off-work status.

In a follow-up report dated November 30, 2004, Dr. Peek commented on the history of her

injury:

As noted in her original evaluation, she herniated this disc when she
fell off the ladder.  It was documented.  She did injure it originally on
08/02.  She went to the doctor on 09/09.

Dr. Peek prescribed home exercises, pain medication, and excused her from work another

six weeks.  He saw her again on January 13, 2005 and administered trigger point injections and

excused her from work for two months.  He noted that she walked with a right leg limp.  The

claimant returned to Dr. Peek on March 24, 2005.  He excused her from work for two more months

and repeated the injections.
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In May 26, 2005 the claimant reported to Dr. Peek that she had fallen and broken her right

knee cap.  He continued her off-work status for three months.

A repeat MRI scan was conducted on May 31, 2005.  Mild bulging and desiccation of

“questionable clinical significance” was noted at L4-5 while degeneration and diffuse annular

bulging was found at L5-S1 with a right-sided foraminal disc protrusion.  The radiologist

commented, “the exiting right L5 nerve root is placed at risk and clinical correlation is suggested.”

Claimant’s counsel sent Dr. Peek a form letter on July 7, 2005.  Dr. Peek assessed a 5%

rating to the body as a whole, however, he does not explain the basis of the rating or which edition

of the AMA Guidelines he consulted.  The letter does indicate the rating was based on objective

data; the injury was the major cause of impairment; and the doctor’s opinion was within a reasonable

degree of medical certainty.  The respondents have not challenged the rating.

DOCUMENTARY EVIDENCE

Wal-Mart investigated the claim and a “Witness Statement” was completed by Sandra Power

on September 28, 2004 showing the claimant fell from a ladder at work on August 2, 2004 and

complained that she hurt her back.  Ms. Powers’ report indicates there were physical signs of an

injury but gave no description.

The claimant signed an “Associate Statement” on September 28, 2004  indicating there were

no physical signs of an injury.  The claimant stated that although she did not complete the form, she

did sign it.

FINDINGS AND CONCLUSIONS

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving

the following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the

evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove

Barium Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):



6

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these requirements.

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

It is the claimant’s burden to prove a causal connection between the work-related accident

and the disability.  This issue is a question of fact for the Commission.  Hall v. Pittman Construction

Company, 235 Ark. 104, 357 S.W.2d 263 (1962), Lybrand v. Arkansas Oak Flooring Company, 266

Ark. 946, 588 S.W.2d 449 (Ark. App. 1979), and Jeter v. B. R. McGinty Mech., 62 Ark. App. 53,

968 S.W.2d 645 (1998).

The evidence of record shows the claimant fell off a ladder at work.  Over the next couple

of weeks her pain worsened and began radiating down her right leg.  Prior to this accident, the

claimant had received treatment for back and hip pain.  No definitive diagnostic studies were made

and there is a gap in medical treatment from May, 2003 to the accident in August, 2004.

The respondents have controverted this claim contending there is no objective evidence of

a new injury.

The medical evidence is clouded by some inconsistencies in the reports concerning the height

of the fall and the location of the radicular symptoms, as well as the claimant’s initial failure to relate

her symptoms to the accident at work.
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There is, however, no question that the claimant sustained a fall at work and that she had

been able to work full duty for three years prior to the accident.  Also there is a change in her

symptoms after the fall with radicular leg pain, which is consistent with the disc protrusion found

by MRI scan.

As I interpret the medical evidence, the claimant suffered from preexisting degenerative disc

disease and pain which required medication but did not affect her ability to work.  After the fall at

work, the pain worsened to include radiating leg pain, requiring medical treatment and causing

disability.  The disc protrusion is adequate objective evidence of a new injury.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed on August 2, 2004
at which time the claimant was earning sufficient
wages to entitle her to a compensation rate of
$199.00/$154.00.

2. The claimant has proven by a preponderance of the
credible evidence that she sustained a compensable
injury, caused by a specific incident, arising out of and
in the course of her employment which produced
physical bodily harm, supported by objective findings,
requiring medical treatment or producing disability,
pursuant to Ark. Code Ann. §11-9-102.

3. The respondents are directed to pay all reasonable and
necessary medical expenses within thirty days
pursuant to WCC Rule 30.

4. The respondents are directed to pay temporary total
disability benefits from September 15, 2004 to July 7,
2005 as the claimant remained in her healing period,
unable to work.

5. The respondents are directed to pay permanent partial
disability benefits for a 5% rating to the body as a
whole as assessed by Dr. Peek.

6. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.
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Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

7. If they have not all ready done so, the respondents are
directed to pay the court reporter’s fees and expenses
within thirty days.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above along

with their proportionate share of attorney's fees.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the legal rate until paid, pursuant to A.C.A.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                        
ELIZABETH W. HOGAN
Administrative Law Judge


