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Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.

On February 8, 2006, a pre-hearing was conducted in this claim, from which a Pre-

hearing Order and Hearing Notice was filed.  The Pre-hearing Order reflects stipulations entered
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by the parties, issues to be addressed during the course of the hearing, and the contentions of the

parties relative to the issues.  The Pre-hearing Order is herein designated a part of the record as

Commission Exhibit #1. The testimony of Carolyn Rudder, the claimant; and Gary Rudder, along

with the deposition testimony of Dr. Rebecca Barrett-Tuck, coupled with medical reports and

other documents comprise the record in this claim.

DISCUSSION

Carolyn Dersch Rudder, the claimant with a date of birth of July 2, 1951, is a high school

graduate.  Although born in Montebello, California, claimant was raised in Portia and Walnut

Ridge, Arkansas.  Claimant was 17 years old at the time of her graduation from highschool in

Hoxie, Arkansas, and commenced her employment history as a waitress until she turned 18 years

old at which time she secured employment at Frolic Footwear.  After being employed at Frolic

Footwear for two and a half months, on July 16, 1971, claimant commenced her employment

with respondent and remained in the employment of same until 2002.

During her employment at respondent claimant discharged factory physical labor duties. 

In describing the type of factory job the she performed at respondent, claimant testified:

I tinted (phonetic) motors the last, you know, when I was there
last.  Before that, I packed motors, I built motors.  And I worked there
33 years.  So I’ve done just about everything out there.  I worked 
miscellaneous where I just floated and filled in for anyone who didn’t
show up.  You know, I did whatever job that was needed that day. (T. 14).

Claimant never worked in a supervisory capacity during her employment with respondent.

On or about April 11, 1992, claimant suffered an on the job injury to her neck and

received treatment under the care of Dr. Rebecca Barrett-Tuck in the form of surgery.  Claimant

remained off work for eight (8) months while her fusion healed.  After the area healed claimant
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resumed her pre-injury job without difficulties and continued performing same until she bid off

of it.  At the time of the claimant’s 1992, compensable neck injury she discharged the duties of a

packer in her employment with respondent #1.  

Claimant asserts that she was unaware that Dr. Barrett-Tuck had imposed a 40-pound

weight restriction on her employment activities.  Nevertheless, claimant testified that she did

work under a 40-pound weight restriction following her 1992 injury and surgery.  Claimant

denies having any physical problems or any restrictions performing her job following the 1992

injury.  Claimant denies missing any time from work attributable to the 1992 injury once she

recovered from her injury and surgery, and resumed her employment with respondent #1 in June

1993.  Claimant bid off the packer job to the tester job following her return to work after

recovering from the 1992, injury and surgery.  Claimant noted that the physical demands of the

packer job were greater than those of the tester job, which is the reason why she went to the

testing position. (T. 31).  The testimony of the claimant reflects that the tester job was both a

lighter job and paid more. (T. 45).

In 1998 claimant turned in a complaint of popping in her low back to appropriate

personnel of respondent.  Regarding the incident and reporting claimant testified:

Well, like any time we had a problem, we turned it in.  And
because if you didn’t turn it in, then you had problems later, you know,
it wasn’t documented.  So as far as I know, if the paper, I filled the 
paper out, and I signed the paper.  So evidently, you know, that was
accurate. (T. 18).

Claimant maintains from the late ‘90s until early 2000/2001 she was not having any physical

problems involving either her neck or low back.

On August 28, 2002, claimant sustained an on the job injury at respondent.  In describing
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the mechanics of the injury, claimant testified:

Okay.  I was testing motors.  And when you test motors, you 
plug the motor in to this plug-in and you put it on this machine and you
hipod it to see if it’s got a ground.  And you listen to it, and you turn it
different ways, and you put it up here to your head to listen to it.
And you do - - they come down the assembly line.  And you pick 
them up, you know, quickly.  Sometimes you do 150 an hour and
sometimes more.  And I was just testing and when I turned my head
a certain way, a pain just ran down my, kind of hurting pain ran down
my back.  And that was early in the morning.  That afternoon it was
hurting worse.  So I went and turned it in to the nurse that my, that 
I had a problem. (T. 15).

The claimant was ultimately diagnosed with two ruptured discs in her cervical spine for

which she underwent a two-level fusion under the care of Dr. Barrett-Tuck, a Jonesboro

neurosurgeon.  Although she underwent therapy following the surgery, claimant noted that she

had problems with her leg and arm, was unable to turn her head in either direction, and that she

has had continuous pain and problems.  Dr. Barrett-Tuck determined that the claimant reached

maximum improvement in 2003.

Claimant’s testimony reflects with respect to the residuals of her 2002 neck injury and

surgery:

Well, it’s real limited to what I can do.  I have constant pain in 
my neck.  If I ride very far, it makes - - I’m just sick the next day with 
pain and headaches.  I just basically can’t do anything. (T. 19).

Claimant describes her pain as severe, which “shoots” into the back of her neck with a pressure

sensation.  In describing the impact of the residuals of her injury on her daily activities claimant

testified:

Basically, I’d get up and I’d have me a cup of coffee or tea.
And sometimes I’d have a bowl of cereal.  I’d go in there and I’d sit
down and watch T.V. or play circle the word.  And basically, that’s 
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all I do all day because, you know, I can’t do anything physical. (T. 20).

Regarding routine physical activities, claimant’s testimony reflects that if she sits more than two

(2) hours she experiences severe neck pain, which radiates into her left arm.  To alleviate the

afore symptoms, claimant testifies that she either recline/ lay down or get up and walk, all of

which relieves the symptoms for a short period.  Claimant estimates that during an average day

she spends about three (3) hours reclining or laying down to take the pressure and pain off her

neck.

Claimant maintains that due to residuals of her neck injury she performs very little

activities around the house such as cooking or cleaning.  In describing the impact that her neck

injury has had on normal daily activities, to include riding in a vehicle, claimant testified: 

Well, like our daughter lives in Little Rock, and that’s 
about a two-hour drive.  By the time I get down there, I have to 
go in and recline back and rest my neck and back for a while, or take
pain medicine. (T. 21).

Claimant takes prescription medication relative to her neck injury, Hydrocodon, as well

as over-the-counter none prescription medicines to include Aleve and Tylenol.  The Hydrocodon,

which claimant takes once a day, makes her feel dizzy.  Claimant explained that she tries to

refrain from taking the Hydrocodon as much as possible sometimes going two to three days

without taking any, however sometimes the pain becomes so severe that she has to take it “two

times in a row”. (T. 32).  Claimant has restrictions on the range of motion in her neck.  Claimant

noted that her husband does 95% of the driving.

Claimant receives Social Security disability payments [$1342.00] as well as two other

payments from respondent #1.  One of the payments from respondent-employer is in the amount
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of $768.95, per month and is identified as retirement disability which claimant began receiving in

2000.  Claimant testified that it is her understanding that the retirement benefit payments that she

is receiving is based on the duration of her years of employment with respondent or tenure. 

Claimant also receives a monthly check in the amount of $150.00, characterized as long-term

disability.  Claimant noted that receipt of the afore is based on the fact that she is disabled.

The testimony of the claimant reflects that she began a job search on her own in which

she contacted potential/prospected employers.  Claimant also had access to a vocational person to

assist her in finding employment.  Regarding the document in the record marked as Claimant

Exhibit #2, claimant testified:

It’s places that I’ve went to apply for employment, or you
know, talked to whoever did the hiring and filled out applications 
for work.  (T. 24-25).

In addition to contacting employers on her own, claimant testified that she cooperated with and

began a job search with a vocational person hired by respondent #1.  Claimant disclosed to

prospected employers that she had undergone surgeries and that she physical limitations as a

result of same.  

The testimony of the claimant reflects that as a result of the residuals of her injury she

does not feel that she could perform even sedentary work on a sustained basis - - eight hours per

day over a  five day work week - - even if the same did not require physical labor.  Claimant

explained:

I just can’t sit or stand that many hours from the pain.  And
I feel like if I can’t do that at home, I sure couldn’t go out and do 
that at a business. (T. 25).

Claimant asserts:
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If someone would have hired me, I would have tried it.
but I don’t feel like I could have done it. (T. 26).

Claimant began preparing the list of potential/prospective employers comprising

Claimant Exhibit #2 in July 2005, and continued documenting her contacts thereafter.  With

respect to the potential employers, claimant noted that while she complete employment

applications with some, and had interviews, she never received a call back for a second interview

nor was she ever offered a job.  Regarding the afore, claimant offered:

Well, it’s, one thing my age.   When I, like at K-Mart.  I 
applied at K-Mart.  I knew they were hiring.  And the people they
hired were mainly younger people at that time when I applied. (T. 28).

The claimant is described as presenting “a nice appearance”, an “impressive person”, with a long

dependable work history at respondent #1. (T. 29).

The testimony in the record reflects that the claimant cooperated with the vocational

rehabilitation consultant hired by respondent, Ms. Heather Naylor, to include improving her

typing skills and developing some computer skills.  Claimant professes a willingness to try to

learn new things and to develop new skills.

Regarding further or additional surgical treatment relative to her compensable neck injury

claimant testified that while Dr. Barrett-Tuck wanted to perform exploratory surgery to determine

if there was anything that was not being shown on the x-ray or MRI scan, she denies that she

declined the procedure because she felt she was tolerating her pain well enough.  Claimant’s

testimony reflects, regarding the exploratory surgery:

She [Dr. Barrett-Tuck] said she could go back in there and like
see if she could do something but she couldn’t guarantee anything so I 
wouldn’t have that done. (Resp. #2, Ex. #4, p. 26).
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 Claimant acknowledge undergoing a February 1, 2005, functional capacity evaluation

which disclosed that she could sit, walk, lift and carry, push/pull, bend, kneel and grasp.  The

FCE classified the job that the claimant was performing at the time of the 2002 compensable

injury as “light work”.  The validity of the results of the claimant’s FCE is not disputed.  The

FCE placed the level of the claimant’s functional capacity at sedentary work.  There is no

evidence in the record to reflect that the claimant was offered sedentary employment by

respondent # 1 following the February 1, 2005, Functional Capacity Evaluation.  

Respondent #1 has ceased operation at the Jonesboro facility, where claimant was

employed at the time of her injury.  During her employment with respondent claimant testified

that she earned between $40,000.00 and $45,000.00, a year.  Claimant denies that her income is

greater now than when she was employed by respondent #1.  The testimony in the record reflects

that when the claimant’s social security disability benefits, retirement benefits, and long term

disability benefits are considered her monthly income is $2,260.00.  The afore does not include

any workers’ compensation benefits. (T. 35).  

Gary Rudder, the claimant’s husband of twenty-eight (28), years testified regarding his

observations of the claimant which prevents her from returning to gainful employment:

Well, she has a lot of pain in her neck.  And she’s always
been a hard worker.  And she’s always had a lot of energy.  You
know, she can’t be still.  She’s got to be doing something.  And
she’s in a lot of pain.  You can tell she’s in pain. (T. 52).

Mr. Rudder’s testimony is corroborative of that of the claimant with respect to the claimant’s

activity level during a typical day since her 2002 injury and surgery.  Mr. Rudder retired from

respondent #1, due to job cutbacks at the plant.  Respondent #1 closed the Jonesboro facility in
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November 2005. 

During her July 12, 2005, deposition claimant detailed the physical limitations and

restrictions that she continued to experience which she attributes to the August 28, 2002,

compensable injury and surgery.  In addition to noting the limitation in the range of motion of her

neck, which restricts the degree that she can turn her head in either direction, claimant also

testified:

I keep a headache and my head feels like it’s this huge 
weight on my neck.  It just feels like it’s like a balancing thing.
That it’s a huge thing that I’m trying to keep it balanced all the
time.

My [left] arm.  This arm gives me lots of trouble.

It just hurts.  Like I can reach out and it draws.  I t just 
knots up.

*        *       *

Through here mainly.  Between my elbow and down to my
fingers mainly but also up here some.  The worst part between the
elbow and the fingers. (Resp. #2, Ex. #4, p. 30).

Claimant also noted the she experiences a burning pain in the left lower area of her arm as well

as a her left hand when lifting weights.   Claimant is right hand dominate.

On December 19, 2005, the parties obtained the deposition testimony of Dr. Rebecca

Barrett-Tuck, a Jonesboro neurosurgeon, regarding the claimant’s medical treatment under her

care.  Dr. Barrett-Tuck has practiced neurosurgery in Jonesboro for 18 years, and is board

certified..  The claimant first received treatment under the care of Dr. Barrett-Tuck relative to a

1992, work-related neck injury.  Regarding the afore, Dr. Barrett-Tuck testified:
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Okay.  Ms. Rudder came to see me.  She had suffered an 
injury at work where she was some lifting some motors, lifting and
twisting she said with the motors.  She came with a severe neck 
pain and arm pain.  She was found to have a disk rupture at C5-C6
and underwent an anterior cervical diskectomy and fusion at C5-C6,
and I believe it was December of 1992.  Let me confirm that.
(Resp. #2, Ex. #3, p. 5).

The actual surgery was performed June 26, 1992.  Postoperatively, Dr. Barrett-Tuck testified 

regarding the claimant:

She had quite a lot of difficult with neck pain and various other
complaints.  She certainly did better immediately but continued to have
some difficulty with neck pain and some shoulder pain and swallowing
complaints and some voice complaints and a variety of complaints. 

Some graft collapse anteriorly, yes.

At that time, we - - we didn’t use plates.  We used just a piece
of bone to put where the disk was, and, occasionally, that bone would
- - you would have - - basically, some collapse of part of that bone.  
You like foe it stay the height it is when you put it in.  It makes foe
definitely a prettier fusion, but, occasionally, a person would lose some
of that height of that graft.  It sounds like Ms. - - from my dictation,
Ms. Rudder did lose some of here graft height in the front but not in 
the back, so it wasn’t like the whole graft collapsed just a small part 
in the front. (Resp. #2, Ex. #3, p. 6-7).

On January 25, 1993, Dr. Barrett-Tuck placed a 40-pound lifting restriction on the claimant,

assuming that the claimant was able to do so during work hardening.  Dr. Barrett-Tuck testified

that she did not have any information or documentation of ever removing the 40-pound weight

lifting restriction from the claimant.  In March 1993, claimant was assessed with a 7%

impairment to the whole body by Barrett-Tuck relative to the 1992, neck injury and surgery. 

Claimant was last seen by Dr. Barrett-Tuck in January 1994.

The claimant was not again seen by Dr. Barrett-Tuck until a 2002 referral from Dr. Ken
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Carpenter.  Regarding the referral, Dr. Barrett-Tuck’s  testimony reflects of the claimant:

She had an MRI with her at the time of that visit, also,
which was helpful, and it apparently did show a disk herniation
on the left at C6-C7. (Resp. #2, Ex. #3, p. 9).

At the time of the claimant’s visit to Dr. Barrett-Tuck she displayed symptom of severe left arm

pain as well as numbness and tingling in the index and middle fingers of her left hand along with

weakness of the left arm.

In December 2002, Dr. Barrett-Tuck performed an anterior cervical diskectomy with

fusion at C6-C7 using a plate.  Dr. Barrett-Tuck identified several fragments of disk material

during the claimant’s December 2002 surgery.  Postoperatively, Dr. Barrett-Tuck’s testimony

reflects regarding the claimant:

Again, even though Ms. Rudder did have - - she reported some
relief of arm pain.  She did have considerable complaints and difficulty
after surgery once again.  Her first visit post-op was January 30th .  A 
lot of neck pain.  A lot of interscapular pain.  Left arm is better but still
felt weak to her.  She complained of pain in the thoracic area as well.
That her, should be neck, feels very stiff.  She hadn’t gotten any post-op
films at that time, and then I requested an MRI of thoracic spine.  She
was complaining so bitterly of that area and look at her neck with a CT
scan and plain films.  I also ask for physical therapy to work with her.
(Resp. #2, Ex. #3, p. 10-11).

Dr. Barrett-Tuck summarized her contact with the claimant following the January 30, 2003, post-

op visit:

In March, she returned for another visit.  Still complained of 
neck stiffness and weakness in her arms.  Physical therapy helped only
briefly.   She had finished her therapy before coming back to this visit.
I had gotten the follow-up CT scan.  I thought it looked good.  Did not
see any obvious problems.  She did have some degenerative changes of 
the level above, but overall I thought it looked good.  Thoracic MRI was
done and it looked fine.  I did some instructing with Carolyn to start a
walking program to hopefully improve the muscle spasm I thought she
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was having.  She came back again in May.  Continued to complain
of neck stiffness; left sided neck pain; left arm pain; left arm pain.
She felt like she was weak and numb in her left arm.  Hadn’t been 
able to go back to work because of all those complaints.  She had - - 
I mentioned she had done the CT scan, and it said she continued 
complain.  I offered her a myelogram and post-myelogram CT scan
since that’s a more definitive, more detailed test.  She didn’t really
want to do that.  She’s somewhat scared of needles and scared of
procedures, so she didn’t want to do that.  I sent her to pain management
and also asked for some nerve conduction studies.  I saw Carolyn back
again in June, and she had decided to let us go ahead and schedule the
myelogram, and I saw her in the office.  She still had lots and lots of 
complaints.  Wasn’t really very excited about doing the myelogram, but
we kind, I guess, forced her into it a little bit.  Told her, you know, if 
she needed it - - if there was something wrong, she needed to go ahead 
and have it, so indeed she dad [did] have the myelogram in August.  I
reviewed the myelogram.  Really didn’t see anything major there on the 
myelogram.  Reviewed it several times with several people in fact and
then I have another note where I had looked at it with some of the 
radiologists, and we thought, well, maybe there was a little narrowing of
the hole that the nerve goes out called the neural foramen, and I offered
to Carolyn we could go from the backside and drill out that little hole.
Try to open it up a little bit more and maybe that would help her.  At that
time, her mother was will [ill] and then later her sister became ill, and 
she just continued to delay any further treatment there.  Did continue 
complaint, but the last time I saw her she said she was still having pain.
This was in May of ‘04, but she had learned to live with it.  Stress level
was decreased; emotionally she was better.  She had gotten her Social
Security as well as her work disability, and she felt that she could - - 
could do okay with just her conservative treatment rather than having
surgery.  That’s the last time that I saw Carolyn. (Resp. #2, Ex. #3, p. 11-13)

Dr. Barrett-Tuck noted that the claimant did call her office to have some forms filled out in May

2004, and her office received a telephone call for Dr. Hurst’s office in August 2004, to be sure

that both offices were not giving the claimant medications.  Dr. Barrett-Tuck concluded that the

claimant was getting her medications through Dr. Hurst.  

Based upon her evaluation/examination of the clamant during the May 11, 2004, visit Dr.

Barrett-Tuck assessed an impairment rating.  Dr. Barrett-Tuck opined that the claimant had
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reached maximum medical improvement as of May 15, 2003, relative to the August 28, 2002,

compensable injury.  Dr. Barrett-Tuck assessed an additional 2% anatomical impairment as a

result of the August 28, 2002, cervical injury and surgery, based on the AMA Guide to the

Evaluation of Permanent Impairment. (Resp. #2, Ex. #3, p. 13-15).

Regarding the impact of the claimant’s prior compensable 1992, injury and surgery on her

recovery from the 2002 compensable cervical injury, Dr. Barrett-Tuck’s testimony reflects:

It probably - - yes, I think it does.  First of all, you have to deal
with scar tissue when you go back for a second surgery even though it
wasn’t the same level.  There’s still some scar tissue close by.  A second
level fusion is more likely to fail.  You know, thank goodness we have 
the plate that we didn’t have on the first surgery, which decrease the chance
of failure to fuse.  And, you know, she’s already got some decreased range
of motion.  The second level decreases her range of motion a bit mor, so,
yeah, there was some affects. (Resp. #2, Ex. #3, p. 17).

Regarding multiple neck surgeries, Dr. Barrett-Tuck testified:

It may be.  In my experience, most people do very well with as
much two levels, and you start going beyond that and the difficulty with
chronic pain increases quite a bit.

*       *       *

Yes, I think there was enough effect.  The more number of 
surgeries I think the greater the chance is that a person will not recover
fully or greater the chance that they will have some pain or other 
disability. 

*       *       *

I think that the fact that she had the pervious surgery does add to
her difficulty recovering fully from the second.  Yes, I think there is an 
effect there.  (Resp. #2, Ex. #3, p. 18-19).

Dr. Barrett-Tuck noted that the claimant continues to problems with pain and limitations

for which she may receive benefit from an additional surgical procedure.  The objective findings
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regarding the afore were identified by Dr. Barrett-Tuck:

She has some narrowing of the neural foramen, which is more
of a degenerative change.  If at the time of surgery we found disk fragments,
we would relate back to the injury.  Bur as I could tell on the studies, it
simply was narrowing of the foramen, which gets a little complicated.  I
suppose that could be related to the fact that, that disk is basically destroyed,
and she has had some narrowing of the space, but it would be hard to 
separate that component from injury versus degenerative changes. 
(Resp. #2, Ex. #3, p. 21).

While Dr. Barrett-Tuck deferred to the results of a functional capacity evaluation in terms of

objectively determining a person’s ability to work, she cautioned:

Yes, sir.  Sometimes they [FCE] can be misleading because, of
course, functional capacity evaluation evaluates a person’s ability to lift
a certain amount of weight on one given day.  It doesn’t really take into
account if you were asked to do the same thing everyday or all day everyday,
so I guess you have to take it with a grain of salt. (Resp. #2, Ex. #3, p. 22).

Dr. Barrett-Tuck concluded that the claimant’s residual complaints of pain and limitations are

consistent with the compensable injuries that were sustained.

During cross-examination, Dr. Barrett-Tuck confirmed that the August 28, 2002, work

incident suffered by the claimant caused the herniated disk at C6-7, which required the fusion. 

Further, Dr. Barrett-Tuck testified that the previous 1992 fusion to the level below that was not

responsible for the surgery at C6-7.  Regarding basis for the 1992 imposition of the 40-pound

weight lifting restriction on the claimant’s employment activity, Dr. Barrett-Tuck testified:

Usually if I’m going to limit someone to that high of a lifting
limit it’s because they tell me that they are expected to lift more than that,
and I didn’t feel it would be reasonable for Ms. Rudder at the time to 
lift anymore than that considering her frame, that she was still having 
symptoms, and the fact that she had this fusion. (Resp. #2, Ex. #3, p. 24).

The claimant’s job duties at the time of her August 28, 2002, compensable injury was in
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the light classification work.  Based on the February 1, 2005, functional capacity assessment,

light classification work entails lifting 20-pounds infrequently, 10-pounds or less frequently,

walking or carrying 2.5 miles an hour.

Based on a lack of contact subsequent to January 1994, along with a lack of documented

prescriptions for pain medicines, and consistent work history, Dr. Barrett-Tuck testified that she

would consider that the claimant received an excellent result for the surgery performed in 1992. 

An October 23, 2002, cervical MRI scan performed by Dr. Robert Duke relative to the claimant

August 28, 2002, injury disclosed a disk herination on the left side with foraminal encroachment

and slight cord abutment.  There was no abnormality note on the October 23, 2002, MRI scan

with respect to the C5-6 level which was fused in the 1992 surgery.

Dr. Barrett-Tuck testified that the claimant underwent a cervical myelogram and a CAT

scan on August 18, 2003, which disclosed some narrowing of the left neural foramen due to

osteophytosis at the C6-7 level.  The bone spur indents the C7 left root sleeve.  Dr. Barrett-Tuck

noted the symptoms that the afore could produce:

It could cause left arm pain, and it could cause muscle spasm
in her neck.  I haven’t seen Carolyn in so long.  I don’t know if that’s 
what she is having now, but at the time I saw her previously, yes. 
(Resp. #2, Ex. #3, p. 31).

  
The afore problems and pain were limiting the claimant during her last visit with Dr. Barrett-

Tuck.  Dr. Barrett-Tuck is of the opinion that the laminotomy she recommended to the claimant

would alleviate the claimant left arm pain. (Resp. #2, Ex. #3, p. 31).

The medical in the record reflects that the claimant was seen by Dr. Rebecca Barrett-Tuck

on December 5, 2002, pursuant to a referral by Dr. Ken Carpenter, respondent’s designated
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treating physician, relative to her August 28, 2002, work-related injury and complaint of severe

left arm pain.  After examining the claimant and reviewing pertinent diagnostic studies, Dr.

Barrett-Tuck diagnosed the claimant’s complaint as a disc rupture at C6-C7 on the left.  On

December 13, 2002, claimant underwent an anterior cervical discectomy and fusion C6-C7 using

allograft and anterior plating under the care of Dr. Barrett-Tuck. (CX. #1, p. 3-8).  Claimant was

last seen by Dr. Barrett-Tuck relative to the August 28, 2002, compensable injury and surgery on

May 11, 2004.  The May 11, 2004, office note relative to the visit concluded:

I’m going to release Carolyn to return on an as needed basis.  We had 
discussed the possibility of a foraminotomy at C6-C7 on the left.  Currently
Carolyn feels she is tolerating her pain well enough that she doesn’t want
to consider surgery.  She will call if and when she would wish to consider
surgical intervention. (CX. #1, p. 18).

As discussed in her December 19, 2005, deposition, Dr. Barrett-Tuck treated the claimant

relative to her earlier in April 11, 1992, cervical injury which resulted in surgery on June

26,1992, for a herniated disc at C5-C5 on the left.  (CX. #1, p. 21-47).  On March 30, 1993, Dr.

Barrett-Tuck assessed the claimant with a 7 % permanent impairment relative to the April 11,

1992, injury and surgery. (CX. #1, p. 46).   Claimant was last seen by Dr. Barrett-Tuck relative to

the April 11, 1992, injury on January 27, 1994. (CX. #1, p. 47).   

Claimant reached maximum medical improvement relative to the August 28, 2002,

compensable injury on May 15, 2003.  Dr. Barrett-Tuck assessed an additional 2 % permanent

physical impairment as a result of the additional surgical procedure the claimant underwent

relative to the August 28, 2002, compensable injury. (CX. #1, p. 19).

On February 1, 2005, claimant underwent a functional capacity assessment at American

Physical Therapy Centers, Inc., by Mr. Jim L. Keller.  The Functional Capacity Assessment
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reflects, in pertinent part:

DEMONSTRATED PHYSICAL DEMAND LEVEL:
The patient has demonstrated that she is limited in her working
ability of only a sedentary type classification of work.  Patient/
Examinee’s job classification at General Electric is in the light
classification of work of excessive standing and rotating to her
right repetitively throughout the day.  Mrs. Rudder did not 
demonstrate that she was able stand for excessive amount of 
hours per day plus rotating her head to the right and picking
up an electric motor and returning it to the right. 
(Resp. #2, Ex. #1, p. 18)

The evidence in the record reflects that claimant regularly sought employment with area

employers beginning July 13, 2005, and continuing through the June 16, 2006, hearing in this

claim. (CX. #2).  Claimant was not offered employment by either of the employers that she

contacted.  The evidence does reflect that as a result of her efforts, claimant was allowed to

complete employment applications and on occasions had an opportunity to interview with the

prospective employer.  

On August 19, 2005, an initial vocational rehabilitation evaluation was performed by Ms.

Heather Naylor of Rehabilitation Management, Inc., at the request of respondent #1.  The August

19, 2005, report reflects, in pertinent part:

Based on my initial vocational evaluation, it is my opinion that Ms. 
Rudder could return to the work force within the restrictions set forth
in her Functional Capacity Evaluation.  However, based on her singular
previous work history, she does lack skills that would transfer into a 
sedentary category of work.  Ms. Rudder was also a high wage earner
and because of her singular work history and lack of transferable skills,
she will more than likely be looking at a significant wage loss without
having some type of additional training/education.

During my meeting with Ms. Rudder, she did express an interest in looking
for work as evidenced by the fact that she has already begun putting in
applications with a few businesses in town.  She does plan to continue
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this effort and indicated that she would not be opposed to receiving
further vocational/job search assistance - - if available to her.

*       *       *

CURRENT SYMPTOMS

When I met with Ms. Rudder on 8/18/05, she rated her pain as an 8 on 
a scale of 1 to 10 (10 being very severe pain).  She said that the pain 
that she experiences in her neck is constant and is usually localized in 
the back of her neck.  She also reported that her left arm often hurts when
she uses it.  She said the arm doesn’t hurt when she is just lying around.
I asked Ms. Rudder if there were any particular activities that caused an
increase in her cervical pain symptom.  She said that she doesn’t really
have or do a lot of activities and is unaware what things would cause
an increase in her pain.  She noted that the pain is “just there” and usually
constant.

*       *       *

WORK HISTORY

*        *         *

Ms. Rudder indicated that while last employed with General Electric that
she made approximately $17 per hour.  She worked a lot of overtime and
usually averaged working six day per week, 12 hours days.  Usually Monday
through Friday were 12 hour days, and usually she would work overtime
on Saturday which normally was about a 6 hour shift.  She said that she 
was paid time and a half for overtime ans was paid double time when she
went in early.  Ms. Rudder reported that most of the departments that she
worked in were high overtime areas.

At this time, it does not appear that there is any possibility of Ms. Rudder
returning to work at General Electric.  Her FCE indicated that she could 
work only at a sedentary level of physical work demands.  Her job at 
General Electric was classified in the light category.  Ms. Rudder told me
the General Electric has gradually been downsizing, and is anticipating 
going out of business locally in November, 2005. . . .

VOCATIONAL OPTIONS/SUMMARY

Because of her singular work history as a factory worker (which is unskilled
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in classification) she lacks transferable skills to lighter work.  There 
are several factories in her area which may offer factory/production/
assembly type work but, based on my experience, these types of jobs
are usually light all the way to heavy classification.  This would exceed
her work restrictions.

Ms. Rudder may be capable of returning to the work force within her 
sedentary restrictions.  However, because of her current lack of skills 
within her physical capabilities, she would be looking at unskilled jobs
(and possibly some semi-skilled jobs) that usually start at minimum wage.

*         *         *

If Ms. Rudder is interested in doing general office work, I would recommend
she take some computer classes.  Often the Adult Education Centers offer
these types of classes free or for minimal cost.  This would give her computer
skills and increase her chances of obtaining an office clerk type jobs, as 
well as possibly increasing her wage earning capacity.

Ms. Rudder reported that if additional job search/vocational assistance was
available to her, she would be interested in this type of assistance.  If requested
by all parties, I am available to provide Ms. Rudder with job search/vocational
assistance services to assist her in securing new employment locally in 
sedentary work. (Resp. #2, Ex. #1, p. 21-26).

The January 23, 2006, Progress Report of Ms. Naylor, relative to the claimant reflects, in 

pertinent part:

VOCATIONAL SUMMARY

At the request of Electric Insurance, job search assistance/labor market
research will cease, as Ms. Rudder has followed up on almost all of the 
job leads provided to her, a sufficient number of job possibilities have
been identified, and at this time her labor market area has been exhausted.

JOB MARKET RESEARCH

During this period, I have maintained contact with Ms. Rudder to provide
her with vocational assistance. . . .

*         *         *
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Ms. Rudder continues to report that, to date, she has not received 
any job offers.  She said that she has put in applications with all
of the employers she was notified about.

She reported that she is still having computer problems and was 
anticipating that her brother (who is knowledgeable of computers)
would be able to resolve the problems when he comes for a visit in 
January, so that she can resume working on her Mavis Beacon typing
program.

On 1/12/06 I notified Ms. Ruder that I would be stopping labor market
research on her behalf.  However, I encouraged her to continue with
her job search and her typing program, to improve her office skills and
enhance her employability. (Resp. #2, Ex. #1, p. 28-29).

The evidence in the record reflects that the claimant continued her job search efforts through

June 9, 2006. (CX. #2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On August 28, 2002, the relationship of employee-employer existed between the 

claimant and respondent #1.

3.  On August 28, 2002, the claimant earned wages sufficient to entitle her to weekly 

compensation benefits of $425.00/$319.00, for total/permanent partial disability.    

4. On August 28, 2002, the claimant sustained an injury to her cervical spine arising 

out of and in the course of her employment, for which she has been paid appropriate temporary

total and medical benefits.  
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5. The claimant reached the end of her healing period on May 15, 2003, as a result of

the August 28, 2002, compensable injury, and sustained an additional 2 % permanent physical

impairment to the body as a whole as a result of same.  

6. Based on the recent ruling of the Full Commission in James R. Henson v. General

Electric, WCC # F106883 (August 31, 2006), Respondent #1 is entitled to a credit or off-set

pursuant to Ark. Code Ann. §11-9-411 against the claimant’s  retirement disability benefits of

$768.95 monthly.

7. Respondent #2, the Second Injury Fund, has no liability in this claim.

8. When the claimant’s age, education, work history, permanent restrictions and 

limitations are considered, the evidence preponderates that the claimant has suffered a loss of

earning capacity/ wage loss disability in the amount of 63 % over and above her anatomical

impairment.

9. Respondent #1 shall pay all reasonable hospital and medical expenses arising out 

of the injury of August 28, 2002. 

10. Respondent #1 has controverted the payment of permanent partial disability 

benefits to the claimant in excess of the claimant’s 2 % whole body anatomical impairment.

CONCLUSION

The compensability of the claimant’s August 28, 2002, cervical injury is not disputed. 

Claimant last discharged employment duties in December 2002.  Respondent #1 paid appropriate

temporary total disability and medical benefits to and on behalf of the claimant relative to the

August 28, 2002, compensable injury.  Further, the claimant was assessed with an additional 2 %

whole body impairment as a result of the August 28, 2002, injury and surgery, and respondent #1
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paid permanent partial disability benefits to correspond with the anatomical rating.

Claimant maintains that she has been rendered permanently and totally disabled as a

result of her compensable injuries and is entitled to corresponding permanent total disability

benefits.  Further, claimant denies that respondent #1 is entitled to credit or off-set against the

retirement benefits she receives from same.  Respondent #1 denies that the claimant has been

rendered permanently and totally disabled as a result of the compensable injuries sustained while

in its employ.  Respondent #1 asserts that in the event the claimant has sustained wage loss

disability in excess of her anatomical impairment, the same is the product of claimant’s previous

1992, compensable injury combining with her most recent compensable injury of August 28,

2002, and that the liability for paying same should be the responsibility of Respondent #2, the

Second Injury Fund.  Further, Respondent #1 asserts that pursuant to Ark. Code Ann. §11-9-411,

it is entitled to credit against the retirement disability benefits paid to the claimant.

Respondent #2, the Second Injury Fund, denies that the claimant is permanently and

totally disabled or that she is entitled to any amount of functional disability benefits.   Further,

Respondent #2 maintains that if the claimant is found to be entitled to functional disability

benefit, then Ark. Code Ann. §11-9-411 requires that any weekly disability benefits she receive

pursuant to any other group disability policy shall be credited against the weekly disability

benefits owed to her under the Arkansas Workers’ Compensation Act.  Accordingly, Respondent

#2 asserts that whichever party is ultimately liable for functional disability benefits, if any, is

entitled to take a credit in the amount of $919.95, which represents the combine disability

benefits received by the claimant.  Finally, Respondent #2 denies that it has liability in this claim,

in that the claimant was not operating under any disability and was not a “handicapped” worker
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at the time of the last injury of August 28, 2002.  Alternatively, Respondent #2 deny that any

combination of disabilities or impairments is greater than the disability or impairment from the

August 28, 2002, work injury considered alone and of itself.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

WAGE LOSS

The claimant is a highschool graduate who has devoted the entirety of her adult working

life in the employment of respondent #1, from July 16, 1971 through December 12, 2002.  On

April 11, 1992, claimant suffered a compensable cervical injury which ultimately resulted in

surgery and a fusion of the C5-C6 disc on left under the care of Dr. Rebecca Barrett-Tuck, a

Jonesboro neurosurgeon.  The 1992 compensable cervical injury resulted in a 7 % whole body

anatomical impairment.  

The credible evidence in the record reflects that once the claimant reached maximum

medical improvement she returned to the employment of respondent #1, and resumed her pre-

injury job duties.  A forty (40) pound weight lifting restriction was imposed on the claimant

relative to her employment activities by Dr. Barrett-Tuck.  There is no evidence in the record to

reflect that the claimant required or sought further medical treatment relative to her April 11,

1992, compensable cervical injury subsequent to January 27, 1994.  

At the time of her 1992, compensable injury claimant was performing a job which

entailed packing duties.  Claimant later bid off the packing job for one which entailed testing

which was lighter and paid more.  Claimant successfully discharged her assigned job duties until



24

she another compensable cervical injury on August 28, 2002, which resulted in cervical fusion

surgery at C6-C7 level on the left.  Claimant last discharged employment duties in December

2002.  Clamant reached the end of her healing period and maximum medical improvement on

May 15, 2003.  Based on the AMA Guides to the Evaluation of Permanent Impairment claimant

was assessed an additional 2 % whole body permanent impairment relative to the August 28,

2002, compensable injury.

The evidence preponderates that the claimant has been compliant with medical providers

and cooperated with the vocational rehabilitation counselor secured by Respondent #1.  Claimant

did, however decline the surgical procedure recommended by Dr. Barrett-Tuck which was geared

toward reducing her complaint of left arm pain.  The valid Functional Capacity Evaluation placed

the claimant’s working ability at sedentary type classification of work, which excluded her from

returning to her former employer, Respondent #1 who ceased operation in Jonesboro.

The entirety of the claimant’s adult employment history has been confined to that of

Respondent #1, having been employed by same in excess of thirty (30) years.  While the job that

the claimant was discharging at the time of her August 28, 2002, compensable injury could be

classified as light, the same was nonetheless unskilled manual labor.

Claimant has diligently pursued job leads identified by the vocational rehabilitation

counselor as well as pursued employment leads on her own, prior to the involvement of the

vocational rehabilitation counselor.  There is no evidence in the record to reflect that the claimant

limited her job search based on the rate of pay of prospective employer.  The claimant has

submitted employment applications, followed up on job leads, pursued improving her office

skills, however has been unsuccessful in obtaining employment.  In her final reported of January
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23, 2006, Ms. Naylor, the vocational rehabilitation consultant, noted that the claimant’s labor

market area had been exhausted.

The facts are simply that the claimant is a fifty-five (55) year highschool graduate with an

employment history has been limited to unskilled factory work, who is now limited to sedentary

type classification work due to residuals of her compensable cervical injury.  Further, claimant

had restrictive mobility relative to her neck, and has to take prescription narcotic medication on a

regular basis as a result of the injury.  In additional to her 2 % whole body anatomical

impairment as a result of her August 28, 2002, compensable injury, claimant has sustained a

substantial functional/ or wage loss earning capacity.

At the time of her employment with Respondent #1 claimant’s annual earnings ranged

between $40,00.00 and $45,000.00.  Claimant worked substantial overtime during her

employment with Respondent #1, performed routine household cleaning and maintenance, to

include cutting her lawn with a riding mower.  Claimant also frequently her lake house, was not

restricted in either riding in an automobile or driving.  Further, prior to the August 28, 2002,

compensable injury, claimant was not restricted in the activities of standing, walking, or lifting

such that the same interfered daily living activities.

While the evidence fails to preponderate that the claimant has been rendered permanently

and totally disabled as a result of her compensable injury of August 28, 2002, the same does

establish a substantial loss of earning capacity.  Ark. Code Ann. § 11-9-522, in considering

claims for permanent partial disability in excess of a claimant’s percentage of permanent physical

impairment, the Commission may take into account such factors as the employee’s age,

education, work experience, and other matters reasonably expected to affect the employee’s
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future earning capacity.  

In the instant claim, as noted the claimant is 55 years of age and a highschool graduate

whose employment history has been limited to unskilled manual labor.  Claimant has had 

consistent  employment with Respondent #1 - -  in excess of thirty years.  Claimant has sustained

substantial physical limitations as a result of the August 28, 2002, compensable injury and

surgery such that she can only perform work in the sedentary classification.  Claimant takes

narcotic pain medication which affects her ability to function in a work environment.  Even if

Respondent #1 was still in operation in the Jonesboro area, based on the Functional Capacity

Evaluation, claimant would be physically unable to return to her employment with same.  

Claimant has pursued employment with area employer on her own and followed up job

leads provided by the vocational rehabilitation consultant.  Indeed, claimant has exhausted her

labor market area without success of obtaining employment.  There in no evidence in the record

to reflect the claimant lacks financial incentive or motivation to return to gainful employment. 

Claimant has continued to work on her office/ clerical skills as recommended by the vocational

consultant.

The prospects of the claimant securing employment giving her age, education, permanent

physical restrictions and limitations, coupled with her employment history, need for narcotic

medication and restriction to sedentary work classification is minimum at best.  The evidence

preponderates that the claimant has sustained a loss of earning capacity in the amount 63 % to the

whole person in additional to her permanent physical impairment as a result of her compensable

injury of August 28, 2002.  Respondents have controverted the claimant entitlement to permanent

disability benefits in excess of the claimant’s anatomical impairment.
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SECOND INJURY FUND LIABILITY

Ark. Code Ann. §11-9-515 (a)(1) and (2) provides that the Second Injury Fund is

established and designed to insure that an employer employing a handicapped worker will not, in

the event such worker suffers a compensable injury, be held liable for a greater disability or

impairment than actually occurred while the worker was in the employer’s employment.  POM,

Inc. v. Taylor, 325 Ark. 334, 925 S.W.2d 790 (1996).  The test that is used to determine whether

the Second Injury Fund must share liability for compensating an injured employee is stated in

Mid-State Construction Co. v. Second Injury Fund, 295 Ark. 1, 746 S.W.2d 539 (1998):

First, the employee must have suffered a compensable injury at his
present place of employment.  Second, prior to that injury the employee
must have had a permanent partial disability or impairment.  Third, 
the disability or impairment must have combined with the recent 
compensable injury to produce the current disability status.

Id. at 5, 746 S.W.2d at 541.

As noted above the neither compensability of the claimant’s August 28, 2002, neck injury

nor the resulting 2 % anatomical impairment as a result of same is disputed.  The claimant

suffered a prior work-related injury in the employment of respondent #1, which resulted in

cervical disc surgery and a fusion at C5-C6 on the left in 1992, and a residual permanent physical

impairment of 7 % to the body as a whole.  The remaining question is whether the prior disability

or impairment has combined with the August 28, 2002, compensable injury to produce the

claimant’s current disability status.  

The evidence preponderates that the claimant resumed her employment duties with

respondent in 1993, and performed her pre-injury job duties until she bid off that job to that as a

tester, which entailed lighter job duties and higher pay.  There is no evidence in the record to
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reflect that the claimant sought or required medical treatment relative to her 1992, compensable

injury subsequent to January 27, 1994.

Claimant suffered her most recent compensable injury on August 28, 2002, in the form of

a herniated disc at C6-C7 on the left.  Claimant has not discharged employment duties since

undergoing surgery relative to the August 28, 2002, injury in December 2002.  The evidence

preponderates that the claimant’s current disability status in the product of August 28, 2002,

compensable injury alone.  Claimant has restricted range of motion relative to her neck which

was not in place prior to the August 28, 2002, injury and surgery.  The claimant’s complaints of

left upper extremity pain and weakness, as well as muscle spasm in the neck are attributable to a

bone spur which indents the C7 left root sleeve.  Dr. Barrett-Tuck testified that the bone spur

could have form within a year, from August 2002 to August 2003.  Dr. Barrett-Tuck performed

both of the claimant’s cervical surgeries and concluded that the C5-C6 level reflected a solid

fusion and was not producing any of the symptoms that the claimant was complaining about

subsequent to the August 28, 2002, injury and surgery.  The afore is corroborative of the

claimant’s own assessment.  Respondent #2 has no liability in this claim.

DISABILITY RETIREMENT BENEFITS:

The claimant in the instant claim receives $150.00, per month in long-term disability

benefits and $768.95, per month in disability retirement benefits.  Claimant concedes that the

long-term disability benefits are subject to the provisions of Ark. Code Ann. §11-9-411 (a),

however disputes the applicability of the disability retirement benefits to the provision.  While

limited testimony and evidence is provided in the record regarding the disability retirement

benefits the testimony doses reflect that those benefits are different from regular retirement
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benefits furnished by respondent #1.  Respondent #1 is a self-insured employer.  Ark. Code Ann.

§11-9-411 provides, in pertinent part:

(a)   Any benefits payable to an injured worker under this chapter
shall be reduced in an amount equal to, dollar-for-dollar, the amount
of benefits the injured worker has previously received for the same
medical services or period of disability, whether those benefits were 
paid under a group health care service plan or whatever form or nature,
a group disability policy, a group loss of income policy, a group accident,
health, or accident and health policy, a self-insured employee health or 
welfare benefit plan, or a group hospital or medical service contract.

In a recent ruling on this issue, James R. Henson v. General Electric, FC Opn. filed

August 31, 2006, (F106883), the Full Commission noted:

A disability “retirement” is not the same thing as a regular one.  An
employee becomes eligible for a disability retirement by virtue of 
injury, not by meeting the minimum number of years for a normal 
retirement.  As such, it would meet the definition of a “welfare benefit
plan. . . . . of whatever form or nature. . .”

Accordingly, the claimant’s retirement benefits are subject to the provisions of Ark. Code Ann.

§11-9-411 (a), and respondent #1 is entitled to corresponding credit to the retirement disability

benefits paid to the claimant along with the long-term disability benefits.

AWARD

Respondent #1 is herein ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly compensation benefit rate of $319.00, to correspond with the

claimant’s permanent partial disability of 65% to the body as a whole growing out of the August

28, 2002, compensable injury.  Respondent #1 may claim credit for sums heretofore paid toward

to aforementioned obligation to include the 2 % permanent physical impairment and those

applicable to the provisions of Ark. Code Ann. §11-9-411 (a).  Said sums accrued shall be paid in
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lump without discount.

Respondent #1 is further ordered and directed to pay all reasonable related medical,

hospital, nursing and other apparatus expenses growing out of the claimant’s compensable injury

of August 28, 2002, to include medical related travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity portion of this award, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

__________________________________________
 Andrew L. Blood, Administrative Law Judge 

      


