
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F512664/F602296 

MARIA ROJAS, Employee  CLAIMANT

WAL-MART STORES, INC., Self-Insured Employer  RESPONDENT

OPINION FILED AUGUST 22, 2006

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by TOD C. BASSETT, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On July 26, 2006, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on May 10, 2006, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee-employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to her right knee on November 18,

2005.

4.   The claimant was earning an average weekly wage of $966.42 which would

entitle her to compensation at the maximum rate.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s back.

2.   Related medical.
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3.   Temporary total disability.

4.   Attorney fee.

At the time of the hearing the claimant withdrew as an issue her entitlement to

temporary total disability benefits.   

The claimant contends that she suffered a compensable injury to her back on

November 18, 2005.   She requests payment of related medical.

The respondent controverts the compensability of the claimant’s lumbar problem.

Respondent continues to honor all benefits associated with claimant’s compensable right

knee injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 10, 2006, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her low back while employed by the respondent.  This

includes her low back, mid back, and cervical spine.

FACTUAL BACKGROUND

The claimant is a 61-year-old woman who went to work for the respondent on

September 19, 2005, as a professional truck driver.   Claimant has worked as a truck driver

for approximately 14 to 15 years.
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On November 18, 2005 the claimant was in the process of walking from her car to

her truck when she tripped and fell.   Claimant testified that her right leg folded up under

her and that she had pain in her right leg, hip, and back area.   Claimant was taken by the

respondent to the emergency room at St. Mary’s Hospital where an x-ray was taken and

claimant was diagnosed as suffering from a non-displaced fracture of the right patella.

Claimant was given a knee immobilizer and medications.   Claimant was subsequently

referred for further medical care from Nurse Max Beasley.   In addition, claimant was also

evaluated by Dr. Berestnev for her knee complaints.   Claimant was initially treated

conservatively for her knee injury with medication, physical therapy, and the knee

immobilizer.   When claimant’s right knee complaints continued, she was referred to Dr.

Tomlinson who performed an arthroscopic procedure.  The respondent accepted the

claimant’s right knee injury as compensable and paid compensation benefits, including

medical treatment and temporary total disability benefits. 

In addition to the right knee injury, claimant also contends that she suffered a

compensable injury to her low back, mid back, and neck as a result of the incident on

November 18, 2005.   As a result of those complaints the claimant eventually underwent

an MRI scan which revealed degenerative disc disease as well as disc protrusion, disc

bulging, and a probable annular tearing.

Claimant has filed this claim contending that she suffered a compensable injury to

her back as a result of the incident which occurred on November 18, 2005.   She seeks

payment of medical treatment related to that condition. 

ADJUDICATION

Claimant contends that she suffered a compensable injury to her back as a result

of the fall which occurred on November 18, 2005.   Claimant’s claim is for a specific injury

identifiable by time and place of occurrence.   The Commission has stated in Henry



4Rojas (F512664/F602296)

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence. 

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her low back,

mid back, or cervical spine as a result of the fall on November 18, 2005.

Claimant specifically testified that she developed pain in her hips and back

immediately at the time of the fall on November 18, 2005.   Claimant testified that she

reported these problems to the respondent and to her treating physicians including the

personnel in the emergency room, Nurse Beasley, and Dr. Berestnev.   

First, I note that the documentary evidence indicates that several forms were

completed on the date of claimant’s fall on November 18, 2005.   First, claimant completed

a form provided to her by the respondent entitled “WORKERS’ COMPENSATION

REQUEST FOR MEDICAL CARE.”   Although portions of that form were completed by

others, the claimant did sign the form which indicated that her injuries were to her right

hand, right knee, and left pinkie finger.   No mention is made in that report of any low back,

hip, mid back, or neck injury.
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Claimant also completed on November 18, 2005 Commission Form AR-N.  Again,

that form indicates an injury to claimant’s right hand, left pinkie, and right knee.   No

mention is made of any hip or back pain.   

Finally, a form entitled “ASSOCIATE’S STATEMENT - WORKERS’

COMPENSATION” was also completed and signed by the claimant on November 18.

Again, that form mentions injuries to claimant’s right hand, left pinkie finger, and right knee

with no mention of hip or any back pain.

As previously noted, claimant was taken by the respondent to the emergency room

at St. Mary’s Hospital.   A review of the medical reports from St. Mary’s includes claimant’s

complaints of right knee pain.   Significantly, those medical reports make no mention of

back, hip, mid back, or neck pain.   Claimant subsequently came under the care of Nurse

Beasley for her right knee injury.   A review of Beasley’s initial report dated November 22,

2005 makes no mention of any complaints other than claimant’s right knee injury.

Likewise, a medical report from Dr. Berestnev dated November 29, 2005 mentions only

complaints of right knee pain.   Claimant subsequently followed up with Nurse Beasley on

December 13, 2005 for her knee complaints and again no mention is made of any other

complaints.

Complaints of hip or low back pain are not mentioned in the medical reports until

December 17, 2005, almost one month after claimant’s injury.   Nurse Beasley noted the

claimant was complaining of pain in her right hip which had begun the day before and that

she denied any prior hip pain.

    She says that as of yesterday she started having
pain in her right hip.  She denies having pain in her
hip previously.   She denies any trauma to her hip 
recently.

The next medical report mentioning low back or hip pain is the medical report of Dr.

Higgins, claimant’s family physician, dated December 30, 2005.   The history contained in
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Dr. Higgins’ report does not relate claimant’s hip pain to the fall on November 18, but rather

indicates that claimant had fallen into a motorized shopping cart on December 24 with hip

and thigh pain beginning on Christmas Day.

     Fell down into handicap motorized shopping cart
12/24/05.   Hip and thigh pain Christmas Day.

Based upon claimant’s continued complaints of pain she was eventually seen by Dr.

Tomlinson and Dr. Blankenship, orthopaedic surgeons.   Although Dr. Tomlinson noted

that claimant had suffered from immediate pain in her low back since the time of her injury,

Dr. Tomlinson’s report is based entirely upon statements made to him by the claimant.

Likewise, Dr. Blankenship noted claimant’s complaints of low back pain which had existed

since her fall on November 18, 2005.   Dr. Blankenship went on to indicate that in his

opinion claimant’s back injury was related to the fall given the fact that she had suffered

from back pain since that time and had no prior history of back pain.    While claimant may

have provided Dr. Tomlinson and Dr. Blankenship with histories of back pain having begun

since the fall, the reports from November 18 and the subsequent medical reports do not

indicate that claimant was complaining of back or hip pain immediately after the fall.

Instead, as previously noted, the first mention of hip or low back pain does not occur until

December 17, 2005, almost one month after the injury.   Furthermore, neither the

December 17 report of Nurse Beasley nor the medical report of Dr. Higgins dated

December 30, 2005 relate claimant’s hip or back pain to the fall in November 2005, but

rather indicate that it was of a more recent occurrence attributable in Dr. Higgins’ report to

her falling in a motorized shopping cart.   

Finally, with respect to claimant’s mid back and neck, I note that the medical reports

do not contain a history of any complaints relating to those areas of claimant’s body until

Dr. Blankenship’s medical report of March 29, 2006, some four months after claimant’s

injury.
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Based upon the foregoing evidence, I find that claimant has failed to meet her

burden of proving by a preponderance of the evidence that she suffered a compensable

injury to her back as a result of the fall on November 18, 2005.   Claimant contends that

she suffered immediate pain in her hip and low back area as a result of that fall.  However,

claimant signed three forms that day, none of which mention any complaints of hip or low

back pain.   Furthermore, the emergency room records from St. Mary’s reveal complaints

of right knee pain only and no mention is made of any hip or low back pain.   Subsequent

medical reports from Nurse Beasley and Dr. Berestnev also fail to mention any complaints

of hip or low back pain.   Hip pain is not mentioned until December 17, 2005, almost one

month after claimant’s fall.   According to Nurse Beasley’s report, claimant’s right hip pain

had begun the day before and she denied any trauma.   In a report approximately two

weeks later, Dr. Higgins noted that the claimant was suffering from low back pain after

falling in a handicap motorized shopping cart on December 24, 2005, with hip pain having

begun on Christmas Day.   Finally, no mention is made of mid back or neck pain until

March 29, 2006.   Given all of this evidence, I simply find that claimant has failed to meet

her burden of proof.

While it might be argued that the claimant suffered the injury to her hip and back as

the result of an altered gait or as a result of her falling in the motorized shopping cart

because of her knee injury, I find no merit to that argument.   First, claimant testified that

her hip and low back pain began on November 18, 2005 at the time of the fall, not on a

subsequent date.   Furthermore, claimant specifically denied injuring her back or hip with

a shopping cart on December 24, 2005.   

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury to her hip, low back, mid back, or neck as a result of her fall on
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November 18, 2005.    Therefore, her claim for compensation benefits is hereby denied

and dismissed.

IT IS SO ORDERED.

                                                                              
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


