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STATEMENT OF THE CASE

A hearing was held on November 9, 2005, in Fort Smith,

Arkansas.

A pre-hearing conference was held by telephone in this claim

on October 7, 2005, and as a result a pre-hearing order was entered

in the claim on October 10, 2005.  This pre-hearing order set forth

the issues to litigate and the contentions thereto.  

By agreement of the parties the issues to litigate are limited

to the following:

1. Claimant’s entitlement to the entire proceeds from the

Third Party Settlement less cost of collection since he has not

been made whole.  

In regard to the foregoing issues the claimant contends that

he is entitled to all the proceeds from a Third Party Settlement

less his cost of collection since he has not been made whole.
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In regard to the foregoing issues the respondents did not set

forth contentions.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted medical records marked Claimant’s

Exhibit No. 1.  The claimant submitted the settlement statement

marked Claimant’s Exhibit No. 2 and the plaintiff’s original

complaint marked Claimant’s Exhibit No. 3.  All these exhibits were

admitted without objection.  

 DISCUSSION

Before the hearing on the issues, it was discussed in the

record that the respondents had been represented at the pre-hearing

conference by Mr. David Butler at which time the third-party

settlement question was discussed and a hearing date was set on the

made whole question.  The hearing was set for November 9, 2005, at

1:30 p.m. in Fort Smith.  The Commission was informed by the

claimant’s attorney that he had spoken with Mr. Butler and Mr.

Butler did not plan to attend the hearing.  A copy of the pre-

hearing order and notice of the hearing was sent out on October 10,

2005, and there is a return receipt which is addressed to Mr. David

Butler indicating that Jackie Pesses received the notice on

November 13, 2005.

The claimant testified that he was fifty years old and had

been working for the respondent for over ten years.  The claimant

testified that on November 28, 2001, he was driving a company truck

up a hill at approximately fifty miles per hour.  The claimant
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testified that he was meeting an eighteen-wheeler tank truck coming

down the hill when the tank truck’s rear axle broke and flung the

dual wheels out into the air.  The claimant testified that these

wheels bounced into the air and although he tried to veer to the

right, the duels hit the axle of his truck and shaved the axle of

his truck off and put his truck on the frame.  The claimant stated

that he had no breaks and no steering.  The claimant testified that

he ended up against a bridge abutment.  The claimant testified that

he called his superiors immediately and they came out and

investigated the accident.

The claimant testified that immediately after the accident

when he got out of his truck he had shoulder and neck pain, noting

that he had bounced around all over inside the cab of the truck

during the accident.  The claimant testified that he also had

bruising from his shoulder belt down across his shoulder and chest.

The claimant testified that his shoulder and neck were very sore

and he had a mild headache as well as a cold sensation from about

his mid back down.  The claimant testified that he was in hopes

that he was just stiff and sore and would get over it all right but

instead he continued to get worse.  The claimant testified that he

began getting medical treatment on December 11, 2001.  The claimant

agreed that eventually he underwent an MRI which revealed that he

had mild bulging discs but nothing operable.  The claimant

testified that he continued to have stiffness as well as having his

neck, left shoulder and upper back being very sore.  The claimant

testified that he was prescribed pain killers in order to try to
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get his discomfort under control.  The claimant testified that he

began to develop numbness which ran down into his hip and leg.

The claimant testified that as a result of his compensable

injuries he had not had to miss work except for perhaps doctor’s

visits or a few days when he just could not make it in.  The

claimant testified that the respondent would reschedule him so that

when he could he would come in and work his full shift.

The claimant testified that presently he has muscle spasms in

his neck and across his shoulders he would rate as an eight or nine

on a scale of zero to ten for pain.  The claimant testified that

these muscle spasms are not an everyday occurrence but depending on

his work, might happen once or twice a week.  The claimant

testified that he uses medications as well as a heating pad to try

to alleviate the discomfort from these spasms.  The claimant

testified that he also uses a TENS unit which he wears all the time

when he is at work and uses all the time if he is going to be

sitting, driving or doing anything that might aggravate his back.

The claimant testified that it is his understanding that this

condition is going to be permanent with little hope of it ever

going away.  

The claimant testified that his mother burns wood as a heat

source and he used to, before his accident, cut up to twenty ricks

of wood a year.  The claimant testified that he would cut, split,

load and haul the wood himself and enjoy doing it but since his

accident he has been unable to do this.  The claimant testified

that he also planned to build his own house and had gathered about
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four to five thousand feet of pine which he was going to mill with

his own band saw mill but due to his accident, he was unable to

mill the pine timber and subsequently all of this timber has

rotted.  The claimant estimated that this loss was approximately

$1800 at mill value.

The claimant testified that it is his understanding that he

has post traumatic arthritis related to his accident and that Dr.

Wilson has given him limitations which are permanent, noting that

these restrictions were to avoid lifting and jobs that required

bending and stooping on a frequent basis.

The claimant testified that prior to his accident he used to

go to his cabin north of Ozark and hike and explore bluffs and

caves but can no longer do this activity due to the uneven terrain.

The claimant testified that he used to play ball and play with his

children as well as work in his mill which he no longer can do due

to his accident.  The claimant testified that he also has problems

with erectile dysfunction since his accident as well as problems

with depression.  The claimant testified that due to his accident

he has suffered loss not only physically but monitarially and

emotionally and that these losses continue.  The claimant agreed

that in his opinion his losses would be much greater than the

$9,400 which the carrier would receive out of his settlement if he

was not in the shape he was in.

The medical records submitted in this matter set forth the

history of the claimant’s medical treatment subsequent to his

compensable injury.  These medical records reflect and substantiate
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the complaints which the claimant has testified to as to his

physical condition and abilities.

The claimant’s petition of approval of third party settlement

sets forth that he has settled his third party claim for a total

amount of $35,000 subject to the cost of collection and attorney’s

fees in the amount of $11,814.62 leaving the claimant a net

recovery in the amount of $23,173.80.  Based on the record and

evidence presented in this matter, I find that the claimant has

proven by a preponderance of the evidence that he has not been made

whole subsequent to his compensable injury, therefore, he is

entitled to the total amount of the net proceeds from the third

party settlement less the above mentioned attorney’s fees and cost

of collection.  See South Central Arkansas Electric Cooperative v.

Buck, 354 Ark. 11, 117 S.W. 3d 591 (2003); General Accident

Insurance Company v. Jaynes, 343 Ark. 143, 33 S.W. 3d 161 (2002);

Travelers v. Ohara, 350 Ark. 6, 84 S.W. 3d 419 (2002).

FINDINGS & CONCLUSIONS

1. The claimant has entered in to a settlement with a third

party tortfeasor in the amount of $35,000.

2. This settlement is subject to the cost of collection and

attorney’s fees in the amount of $11,814.62.

3. The claimant has proven by a preponderance of the evidence

that he has not been made whole subsequent to his compensable

injury.  See discussion above.
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4. The respondents have not proven their entitlement to any

subrogation interest in benefits which they have paid from this

claimant’s third party settlement.

5. The claimant is entitled to the total net proceeds from the

third party settlement in the amount of $23,185.38.

ORDER

The claimant has proven by a preponderance of the evidence

that he has not been made whole as a result of his compensable

injury.

Based on the evidence presented as well as the petition of the

claimant with associated brief, I hereby approve the claimant’s

request for approval of his third party settlement as follows:

Total $35,000.00

Attorney’s fees and costs $11,814.62

Net to claimant               $23,185.38

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                      ADMINISTRATIVE LAW JUDGE
                                         


