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The respondents were represented by HONORABLE KATHRYN HALL,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on April

25, 2006 in Searcy, Arkansas.  A prehearing order was

entered in this case on October 26, 2005.  This prehearing

order set out the stipulations offered by the parties and

outlined the issues to be litigated and resolved at the

present time.  A copy of this prehearing order was made

Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties either in the prehearing order or at the hearing and

are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2. The employer-employee-carrier relationship existed

on or about March 12, 2005 and at all relevant

times.

3. The claimant’s average weekly wage on that date

was $459 entitling the claimant to compensation

rates of $307 per week for total disability and

$230 per week for permanent partial disability if

this claim is found compensable.

4. This claim has been controverted in its entirety.

5. The claimant’s period of temporary total

disability at issue starts on May 1, 2005.

6. The claimant’s period of temporary total

disability at issue ends on July 11, 2005 when the

claimant found new employment.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability and related benefits.

2. Attorney’s fees.

Respondents:
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1. Whether the claimant sustained a compensable

injury.

2. Whether the claimant is entitled to benefits in

connection with his alleged injury.

The record consists of the April 25, 2006 hearing

transcript and the exhibits contained therein.  

DISCUSSION

1. Evidentiary Objections

On page 13 of the hearing transcript, the respondent’s

attorney objected to the claimant’s testimony regarding his

perception of the weight of the treadmill which he asserts

caused his work-related injury.  As the respondent’s

attorney notes, the claimant indicated that he was going to

“guess” as to a weight when asked by his attorney about how

heavy was the weight of the unassembled treadmill.  I note

that the claimant’s proffered testimony, “between 100 and

120 [pounds]”, is based on the perception of the witness in

having born the weight of the treadmill, and I note that the

claimant’s estimation of the weight of the treadmill is

helpful in determining whether the treadmill was in fact

sufficiently heavy to have caused the back injury he alleges

he sustained that day, a fact at issue.  I understand the

claimant’s use of the term “guess” to mean that he was
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relying on his own perception, rather than having weighed

the treadmill at issue on a scale.  I find the claimant’s

testimony sufficiently relevant and helpful on the weight

issue to allow the testimony into evidence.

2. Compensability of the Claimant’s Alleged March 12, 2005
Back Injury

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

In the present case, Mr. Ries began working for Wal-

Mart in July of 2003 in a Searcy distribution center.  Mr.

Ries worked as an order filler.  Mr. Ries testified that he

worked 12 hour shifts stacking various items, including dog
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food, entertainment centers, and anything else too large or

bulky to go down a conveyor belt, onto pallets to be taken

to the shipping dock.  

Mr. Ries testified that between approximately 10:30 and

11:00 a.m. on March 12, 2005 the pallet he was working on

was approximately half full of pulled merchandise.  He

pulled his pallet along side a pallet of treadmills in boxes

which were stacked over his head.  According to Mr. Ries,

when he pulled the treadmill off the top of the stack, “it

all came off too quick and just more or less threw me

backwards onto the stuff that was already on my pallet and

just bowed me over backwards and on to the side.”  Mr. Ries

testified that the treadmill fell on his chest and bowed him

over.  Mr. Ries testified that he experienced intense pain,

stopped what he was doing, and reported the incident to Jim,

an unofficial supervisor.  Mr. Ries continued to work until

approximately 1:00 or 1:30.  He then went home early.  Mr.

Ries testified that he then came back to work the following

weekend.  He did not initially ask Wal-Mart to send him to a

doctor.  Mr. Ries testified that a couple of weeks later his

back was steadily getting worse as he worked, and he told

Wal-Mart that he needed to go to a doctor.  After going to
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the doctor, he continued to work light duty for

approximately two weeks.

When Wal-Mart ultimately denied Mr. Ries’ claim for

benefits, Mr. Ries turned his medical treatment in to group

insurance and also received short-term disability.

Mr. Ries testified that he had two automobile accidents

prior to the incident described on March 12, 2005.  Mr. Ries

testified that the first accident occurred sometime in 2001

or 2002.  Mr. Ries testified that he went to a chiropractor

on a friend’s advice following this accident, that the

chiropractor looked at him and told him that he was alright,

and that he did not receive any prescription drugs following

the first accident.

Mr. Ries testified that he was rear-ended by a drunk

driver in the second accident, and that his automobile

sustained quite a bit of damage in the second accident in

approximately May of 2004.  Mr. Ries testified that he went

to a doctor and underwent an MRI following the second

automobile accident.  Mr. Ries testified that he was

prescribed muscle relaxers.

Mr. Ries testified that after the second automobile

accident, he was also involved in a motorcycle accident. 
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Mr. Ries testified that he went to the emergency room where

gravel was pulled out of his leg.

Mr. Ries testified that he did not have any residual

problems after that accident.  Mr. Ries testified that he

started going to a chiropractor after the drunk driver

accident, that his back felt tense after that accident, but

more long-term his back was doing just fine.  Mr. Ries

testified that his back was doing good prior to the incident

on March 12, 2005.

With all due considerations to the claimant’s hearing

testimony, however, I note that the medical records do not

corroborate that the claimant’s back was doing fine prior to

any lifting incident on March 12, 2005.  To the contrary,

the medical record establishes that Mr. Ries was under

routine chiropractic care in 2004 and in 2005 prior to the

incident at work on March 12, 2005.  Notably, these reports

contained various notations throughout the period of

increasing or decreasing neck pain, mid-back pain, and/or

low back pain.  These reports indicate that Mr. Ries

experienced subluxation at various levels, including C2-C3,

C6-T7, and L-4.  As recently as March 4, 2005, only eight

days prior to the lifting incident at issue, the

chiropractic reports contained notations of decreasing neck
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pain, mid-back pain, and low back pain.  After an initial

chiropractic examination on July 12, 2004, Mr. Ries’ L-4

condition was reported to have worsen on several occasions,

including July 28, 2004, September 16, 2004, August 18,

2004, August 25, 2004, September 22, 2004, October 20, 2004,

November 15, 2004, December 8, 2004, and January 12, 2005. 

Conversely, Mr. Ries’ L-4 condition was characterized as

improving when seen on March 14, 2005, December 15, 2004,

November 19, 2004, October 29, 2004, August 27, 2004, August

20, 2004, and August 6, 2004.

Finally, I note that Dr. Scott Schlesinger compared Mr.

Ries’ 2004 MRI to his 2005 MRI.  Dr. Schlesinger indicated

that the studies contained “very minimal changes and the

degree of changes compared to 2004 and to 2005 is also quite

minimal.”  Dr. Schlesinger has indicated that he cannot

state with any certainty whether Mr. Ries’ radiologic

abnormalities are related to a work injury or other possible

factors.

In light of the documented ongoing chiropractic

treatment which Mr. Ries received in 2004 and early 2005, in

light of the chiropractic notations that Mr. Ries’ L-4

region was improving and worsening and then improving again

during this period, as recently as eight days prior to the
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March 12, 2005 incident at issue, and in light of Dr.

Schlesinger’s inability to relate any abnormalities, however

slight, to the incident that occurred on March 12, 2005, I

find that the claimant has failed to establish by a

preponderance of the evidence that he had sustained a new

injury on March 12, 2005.  To the contrary, I find that a

preponderance of the evidence establishes that the symptoms

which Mr. Ries experienced on and after March 12, 2005 are a

recurrence of problems which he has experienced prior to

that date.

Because I find that the claimant has failed to

establish that he sustained a compensable injury, I find

that the remaining issue of appropriate benefits is moot.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2. The employer-employee-carrier relationship existed

on or about March 12, 2005 and at all relevant times.

3. The claimant’s average weekly wage on that date

was $459 entitling the claimant to compensation rates of

$307 per week for total disability and $230 per week for

permanent partial disability if this claim is found

compensable.
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4. This claim has been controverted in its entirety.

5. The claimant’s period of temporary total

disability at issue starts on May 1, 2005.

6. The claimant’s period of temporary total

disability at issue ends on July 11, 2005 when the claimant

found new employment.

7. The claimant has failed to prove by a

preponderance of the evidence that he sustained a new injury

as a result of the incident which he has described on March

12, 2005.  To the contrary, the preponderance of the

evidence establishes that the symptoms which he experienced

on that date are a recurrence of problems which he

experienced prior to that date.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied. 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


