
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F505828

VICTORIA  N. REED, EMPLOYEE CLAIMANT

COOPER STANDARD AUTOMOTIVE, INC., EMPLOYER RESPONDENT

TRAVELERS INDEMNITY , CARRIER RESPONDENT

OPINION FILED SEPTEMBER 15, 2006 

Hearing held before the HONORABLE S. DALE DOUTHIT, Administrative Law Judge,
on June 21, 2006, at Little Rock, Pulaski County, Arkansas.

Claimant represented by HON. R. THEODOR STICKER, Attorney at Law, Jonesboro,
Arkansas.

Respondents represented by HON. MICHAEL J. DENNIS, Attorney at Law, Pine Bluff,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-captioned claim on June 21, 2006, in

Little Rock, Arkansas to determine whether the claimant sustained a compensable injury

within the meaning of the Arkansas Workers’ Compensation Laws.

A prehearing conference was conducted in this claim on May 10, 2006, and a

prehearing order was entered on that same day.  The parties agreed to the following

stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employer/employee/carrier relationship existed at

all relevant times, including April 5, 2005.
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3) The claimant’s TTD rate is $418.00 per week.

4) The claimant sustained a compensable right shoulder

injury on April 5, 2006, for which the respondents paid

benefits.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable cervical

injury on April 5, 2005.

2) If compensability is overcome, whether the claimant is

entitled to indemnity benefits, medical benefits and

attorney’s fees associated with her cervical injury.

The claimant contended she sustained a compensable cervical injury while in

the respondents’ employ on April 5, 2005.  Claimant contended that due to the

compensable cervical injury she is entitled to all associated indemnity benefits, attorney’s

fees, and medical benefits; including, but not limited to, all treatment performed and

recommended by Drs. Daniels and Schlesinger.

The respondents contended the claimant’s neck condition was not caused by a

compensable event.

FINDINGS OF  FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor, the

following findings of fact and conclusions of law are hereby made in accordance with
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A.C.A. §11-9-704.

1) The stipulations agreed to by the parties at the full

hearing conducted on June 21, 2006 are hereby

accepted as fact.

2) The claimant has failed to prove by a preponderance of

the evidence that she sustained a compensable cervical

injury arising out of and during the course of her

employment with the respondent on April 5, 2005.

DISCUSSION

The parties agree the claimant sustained a compensable right shoulder injury

on April 5, 2005; however, the claimant contends that on that date she also sustained a

compensable cervical injury.    On April 5, 2005, the claimant testified her job duties

required her to take pieces of rubber off of a pallet and place the rubber in her press.  On

the day in question, the claimant testified the weather was hot and humid, causing the

rubber to stick together.  The claimant testified that since the rubber was sticking, she had

to snatch, pull and jerk all night to separate the stacks of rubber.  The claimant testified as

follows regarding her alleged specific-incident injuries that occurred on April 5, 2005.

Q. And at some point did you start having some problems - -

A. Yes.

Q. - - physical problems?

A. Yes, I did.  When I got ready to - - I got closer to the middle
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and I got ready to pull it.  When I pulled it, it was a heat

sensation going from my neck on down to the tip of my fingers. 

And I stopped and I told my supervisor, I said, I can’t do it

anymore because I’m hurting.  I said I just - - I can’t.  I’m sorry. 

I gave it my best and I can’t.  So he - - he seen the pain and the

look on my face, so he said I already had an accident reporting

sitting right here waiting on you, because I felt like, you know -

- because I seen you out there with that look on your face.  So I

filled out the accident report and then he asked me was - - he

asked me did I have a witness.  And then I said yeah the people

that - - you know, the person that’s been helping me all night

trying to pull it a loose. (T. pgs. 12-15, lines 19-25 & 1-10)

The medical reports contained in the record herein indicate the claimant first

treated with SAMA Health Care Service on May 2, 2005, and was assessed with right

shoulder pain.  The claimant continued to treat with SAMA and an MRI of her shoulder

was recommended and conducted.  Dr. Dwayne Daniels, with South Arkansas

Orthopaedics and Sports Medicine Center, reviewed the claimant’s shoulder MRI, which

revealed a rotator cuff tear.  Due to the tear, Dr. Daniels recommended arthroscopic

surgery of the claimant’s right shoulder.

On June 13, 2005, the claimant underwent right shoulder arthroscopy  with

subacromial decompression and distal clavicle resection.  The claimant treated with Dr.

Daniels and SAMA approximately nine times after her right shoulder surgery, still
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complaining of right shoulder pain.  On August 8, 2005, the claimant told Dr. Daniels she

had partial numbness to her long, ring and index finger.  Dr. Daniels also observed spasm

and swelling in the right trapezius on August 8, 2005, causing Dr. Daniels to recommend

a cervical MRI.

On August 11, 2005, the claimant had an MRI of the cervical spine, (Cl X-1,

pg. 34), that revealed "At C5-6, a broad based right-sided small-based  herniation of

nucleus pulposus that encroaches on the right side of the spinal cord."  After the cervical

MRI, the claimant continued to treat with Dr. Daniels and at SAMA.  On September 7,

2005, Dr. Daniels recommended the claimant be evaluated by a neurosurgeon.  On

October 31, 2005, the claimant was seen by Dr. Scott Schlesinger with the Arkansas

Neurosurgery Brain & Spine Clinic.  In his October 31, 2005 report, Dr. Schlesinger

stated his interpretation of the claimant’s cervical MRI as follows:

"I have carefully reviewed the multiple images of the MRI
of the cervical spine independent of the radiologist and
have requested and compared this to the radiologist’s
interpretation.  There is a small C5-6 right-sided disc
protrusion without neural compression seen.  My findings
are in agreement with the radiologist’s interpretation."  
(JX-1, pg. 50)

Dr. Schlesinger went on to recommend cervical epidural steroid injections and

post-injection therapy protocol.  Dr. Schlesinger recommended avoiding any surgical

intervention. (Cl X-1, pg. 51)   On November 7, 2005, the claimant received a cervical

epidural steroid injection.  (RX-1, pg. 25)   The claimant testified that her neck and finger

numbness  symptoms started on April 5, 2005, and continued through the date of the full

hearing.
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ADJUDICATION

The parties stipulated that the claimant sustained a compensable right shoulder

injury on April 5, 2005; however, the claimant argues she also sustained a compensable

cervical injury on that same date.  For the claimant to establish a compensable cervical

injury as a result of a specific incident which is identifiable by time and place of

occurrence, the following requirements of A.C.A. §11-9-102(4)(A)(i) must be

established.

1) Proof by a preponderance of the evidence of an injury

arising out of and in the course of her employment;

2) Proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body

which required medical services or resulted in disability

or death.

3) medical evidence supported by objective findings, as

defined in A.C.A.§11-9-102(16), establishing the

existence and extent of the injury, and;

4) Proof by a preponderance of the evidence that the injury

was caused by a specific incident and is identifiably by

time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to establish
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compensability of the claim, and compensation must be denied.  C. Mickel v. Engineered

Specialty Plastic, 56 Ark. 126, 938 S.W. 2d 876 (1997).  The claimant has the burden of

proving the job relatedness of an alleged injury without the aid of any kind of

presumption in his favor.   Farmers v. Little Knight Co., 220 Ark. 353, 247 S.W. 2d 111

(1952).  The phrase "arising out of the employment" refers to the origin or cause of the

accident, so the employee was required to show that a causal connection existed between

the injury and his employment.  Gerber Products v. McDonald, 15 Ark. App.266, 691

S.W. 2d  879 (1985).

After reviewing the evidence contained in the record, I find the claimant has

proven an internal cervical injury to her body which required medical services, and that

her cervical injury was supported objectively by a her cervical MRI; however, I find the

claimant has failed to prove by a preponderance of the evidence that her cervical injury

arose out of and in the course of the employment.  The claimant has also failed to prove

by a preponderance of the evidence that her cervical injury was caused by specific

incident and is identifiable by time and place of occurrence.

The claimant’s testimony regarding the history of her cervical injury

contradicts the evidence contained in the medical records.  The claimant testified her neck

pain and finger numbness has been present since April 5, 2005, and that she told Dr.

Daniels and others about her neck and numbness from the onset of her pain. (T. pg. 24,

lines 23-24/pg. 25 lines 1-4)

However, my review of the medical records shows that the claimant never
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mentioned neck pain or finger numbness until August 8, 2005, which was over four

months after the alleged specific incident and nearly two months after her shoulder

surgery.

Another contradiction from the claimant’s testimony regarding her neck

symptoms concerns her initial interview with Dr. Schlesinger on October 31, 2005. 

Therein the claimant states in her own handwriting that the pain in her neck, shooting all

the way down her arm to her fingers, started suddenly "after surgery." (RX-1, pgs. 14-18).

When attempting to determine the origin of a claimant’s injury, invariably the

witness’s credibility  will be a key factor.  Here, the claimant alleges an onset of severe

neck pain starting on April 5, 2005.  No medical reports mention neck problems until

over four months after the specific incident.  I find it odd that on May 5, 2005, the SAMA

Health Care Service’s report states the claimant’s neck had "full range of motion, and

supple, non tender.  No Abnormal movements or Torticollis." (Cl X-1, pg. 37)

There are too many inconsistencies and contradictions between the claimant’s

testimony and the medical records to make a determination of cervical compensability. 

The claimant then argued at the full hearing that if respondents allege no cervical injury

until after the shoulder surgery, that there is still a compensable cervical injury because

the shoulder surgery caused the C5-6 herniation.   The claimant argues that since the

shoulder was compensable and the shoulder surgery necessary, that the cervical injury

was a compensable consequence of the shoulder surgery and therefore compensable. 

That argument fails for a number of reasons.  First, it contradicts the testimony of the
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claimant; second, it would require speculation; and third, Dr. Schlesinger stated the

claimant had cervical disc disease, (RX-1, pg. 25), which would require further

speculation to determine whether the claimant’s neck injury was due to the shoulder

surgery or a natural condition due to the cervical disc disease.

Based on the foregoing evidence, I simply find the claimant has failed to meet

her burden of proving by a preponderance of the evidence that she suffered a

compensable cervical injury while employed by the respondents.  The claimant’s

testimony of continuing neck and finger numbness does not match with the medical

evidence wherein she states her neck pain was sudden "after surgery."  In further

contradiction, the claimant did not mention neck pain or finger numbness, even after her

surgery, to SAMA or Dr. Daniels until nearly two months even though she was seen

several times.

This examiner acknowledges the possibility that the claimant’s shoulder injury

could have masked her cervical injury and therefore not realized the extent of her neck

problem until after the shoulder injury had resolved.  However, it is equally odd that the

claimant had full range of motion in her neck and reported no neck pain for four months

after the alleged incident, and the burden of proof  is on the claimant.

Based on the foregoing evidence, I find the claimant has failed to prove by a

preponderance of the evidence her cervical injury arose out of and in the course of her

employment that is identifiable by time and place of occurrence.
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ORDER

Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable cervical injury while employed by the respondents.  Therefore,

her claim for compensation benefits is hereby denied and dismissed.

IT IS SO ORDERED.

__________________________________
S. DALE DOUTHIT
Administrative Law Judge
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