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STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 23,

2006, in Springdale, Arkansas.  The deposition of the claimant was

taken on January 12, 2006.  This deposition has been admitted as

Joint Exhibit No. 1.  A pre-hearing order was entered in this case

on November 9, 2005.  This pre-hearing order  set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  Immediately prior to

the commencement of the hearing, the parties agreed upon the

appropriate weekly compensation rates. A copy of the pre-hearing

order with this amendment noted thereon, was made Commission’s

Exhibit No. l to the hearing. 

The following stipulations were offered by the parties and are

hereby accepted:

1. On February 25, 2005, the relationship of employee-self

insured employer-third party administrator existed
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between the parties.

2. The appropriate weekly compensation rates are $221.00 for

total disability and $165.00 for permanent partial

disability.

3. On February 25, 2005, the claimant sustained compensable

injuries to her neck, left shoulder, and upper back.

4. There is no dispute over medical expenses which had

accrued by the date of the pre-hearing conference.

5. There is no dispute over temporary disability benefits

which had accrued as of the date of the pre-hearing

conference.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to the medical services

recommended by Dr. Tomlinson.

In regard to these issues, the claimant contends that the

services initially recommended, but which have now been provided

are reasonably necessary for the claimant’s compensable shoulder

injury.  Her neck, left shoulder, and upper back were injured when

she fell out of a chair while at work.

In regard to these issues, the respondent has controverted the

claimant’s entitlement to the additional medical services by Dr.

Tomlinson.
DISCUSSION

The sole issue presented, at the present time, is the

claimant’s entitlement, at the respondent‘s expense, to the medical

services that have been provided her for her left shoulder



F504951-Reed    3

difficulties by and at the direction of Dr. Robert Tomlinson, on

and after July 20, 2005. The burden rests upon the claimant to

prove her entitlement to these benefits.  

On June 15, 2005, the claimant was granted a change of

physicians by this Commission from Dr. Shirin DeSilva to Dr. Robert

Tomlinson.  Dr. DeSilva was the company physician and purports to

be an “occupational medicine” specialist. Dr. Robert Tomlinson is

an orthopaedic surgeon.  

As a matter of law, the claimant would be entitled to receive,

at the respondent’s expense, an initial evaluation by Dr. Tomlinson

that occurred pursuant to the Commission’s Order granting the

change of physicians, Wal Mart Stores, Inc. v. Brown, 82 Ark. App.

600, 120 S.W. 3rd 153 (2003).  However, the claimant must prove that

any further medical services that have been provided by Dr.

Tomlinson for her left shoulder difficulties (after his initial

evaluation), represent “reasonably necessary medical services” for

her compensable injury of February 25, 2005. In order to meet this

burden, the claimant must show that these further medical services

were necessitated by or connected with her compensable injury and

had a reasonable expectation of accomplishing the purpose or goal

for which they were intended.  

The evidence shows that the claimant had a prior injury to her

left shoulder, in the motor vehicle accident in 2001.  She received

extensive treatment for this injury by and at the direction of Dr.

Robert Tomlinson, Jr., including surgical intervention.  In fact,

the findings made by Dr. Tomlinson during his corrective surgery on
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December 13, 2001, were strikingly similar to his findings during

his most recent corrective surgery, on November 8, 2005. During

both surgical procedures moderate fraying or tearing of the rotator

cuff in the area of the posterior labrum was noted.  There was also

evidence of extensive bursitis of the shoulder joint.  There were

also some differences noted during the two procedures with the

initial procedure in December of 2001 revealing more defects or

damage then the most recent surgery.

Although objective findings and symptoms following the 2001

injury are unquestionably similar to those after her recent

compensable injury, the greater weight of the evidence shows these

two injuries to be two separate and distinct injuries.  The medical

records of Dr. Tomlinson show that the partial tear of the  rotator

cuff, which the claimant sustained in the motor vehicle accident in

the  fall of 2001 was surgically corrected on  December 13, 2001.

In his report of January 18, 2006, Dr. Tomlinson noted that

“according to his records,” the claimant had fully recovered from

the injury and surgery in 2001. The prior records of Dr. Tomlinson

show that he did not see or treat the claimant for any continuing

difficulties with her left shoulder after July 31, 2002. In her

deposition, the claimant testified that she made a full and

complete recovery from her 2001 shoulder injury and experienced no

difficulties with this portion of her body, until the compensable

injury of February 25, 2005.  Her testimony is supported by the

fact that she had continued in her regular employment with the

respondent, following the 2001 injury and had been physically able
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to perform all of her employment duties without any restrictions

and limitations.

The respondent does not dispute the fact that the claimant was

involved in an employment related accident on February 25, 2005.

The respondent further admits that the claimant experienced some

type of physical injury to her left shoulder, as a result of this

employment related accident or incident.  However, the respondent

appears to maintain that the compensable injury of February 25,

2005, to the claimant’s left shoulder was only in the form of a

contusion and strain of the shoulder. These appear to have been the

diagnoses reached by Dr. David Sitzes and Dr. Sharin R. DeSilva.

It must also be noted that Dr. Sitzes and Dr. DeSilva made an

additional diagnosis of acromioclavicular joint dysfunction.

However, Dr. DeSilva appears to attempt to contribute this latter

diagnosis to the claimant’s 2001 injury.  The greater weight of the

evidence indicates otherwise.  

First, it is clearly the opinion of Dr. Tomlinson that the

difficulties with the claimant’s  left shoulder that resulted in

his treatment and ultimate surgery in November of 2005, was not

related to the claimant’s prior injury. Dr. Tomlinson is a highly

competent orthopaedic surgeon with particular expertise in the area

of medicine associated with shoulder injuries. It also appears that

he had no particular interest in this case. On the other hand, Dr.

DeSilva while purportedly an “occupational” medicine specialist,

has not been show to possess any particular expertise in the area

of medicine associated with the diagnosis or treatment of the
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shoulder injuries or conditions. It would also appear from his

various reports and records that his primary concern has been

limiting the respondent’s liability or expense in this case, rather

than the actual treatment or improvement of the claimant’s

difficulties. 

It must also be noted from Dr. Tomlinson’s opinion that the

claimant’s left shoulder difficulties, on and after February 25,

2005, were the result of new or additional damage or injury caused

by the accident on that date and is more supported by the other

evidence presented. As previously noted, Dr. Tomlinson’s records

show that on December 13, 2001, he surgically repaired or corrected

the partial tear of the claimant’s left rotator cuff that was

caused by the  motor vehicle accident in September of 2001.  This

successful repair or correction is further shown by the steady

improvement in the claimant’s symptoms with her left shoulder,

noted in this subsequent record. Both Dr. Tomlinson’s records and

the claimant’s testimony indicate that the claimant had no symptoms

or limitations that involved her left shoulder between July or

August of 2002 and the compensable injury of February 25, 2005.  

  The mechanics of the accident of February 25, 2005, as

described by the claimant, could reasonably and logically have

produced the new partial thickness tear of her left rotator cuff

and the onset of chronic bursitis, which were demonstrated by the

August MRI and the visual observations of Dr. Tomlinson during the

November 2005 arthroscopic surgery.
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 While it was previously noted that there was a close

similarity between the damage involving the claimant’s left

shoulder in 2001 and that in 2005, it must also be considered that

the mechanism of injury or type of trauma that was produced by both

the 2001 and 2005 accidents were also strikingly similar.  In each

accident there was a significant direct blow to the shoulder area.

After consideration of all the evidence presented, it is my

opinion that the greater weight of the evidence shows that the

medical services provided the claimant for her left shoulder

difficulties by and at the direction of Dr. Tomlinson, on and after

June 15, 2005, were necessitated by or connected with the

claimant’s compensable left shoulder injury of February 25, 2005.

This satisfies the first element necessary for these services to

constitute “reasonably necessary medical services” within the

meaning of Ark. Code Ann. §11-9-508.

However, the claimant must still prove that these services had

a reasonable expectation of accomplishing the purpose or goal for

which they were intended.  It would appear that the purpose or

goals of the medical services rendered to the claimant by and at

the direction of Dr. Tomlinson, on and after June 15, 2005, were

two-fold. The first of these purposes or goals was to reasonably

insure an accurate diagnosis of the nature and extent of the

claimant’s shoulder injury. The services directed towards this

purpose included the evaluations and physical examinations by Dr.

Tomlinson, the MRI scan of the claimant’s left shoulder, and the

arthroscopy that was performed on November 8, 2005.  The remainder
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of the services provided by Dr. Tomlinson were directed toward the

purpose or goal of resolving or stabilizing the actual physical

damage caused by the compensable injury and the alleviation of the

symptoms and difficulties that this physical damage was causing.

I would note that the type of services actually rendered by

Dr. Tomlinson for both diagnostic and remedial purposes were of a

type and nature commonly recognized by the general medical

community as being medically appropriate for the proper diagnosis

and care of injuries such as that experienced by the claimant. It

is even somewhat unusual that an MRI of the claimant’s left

shoulder had not long since been performed at the direction of

either Dr. Sitzes or Dr. DeSilva, particularly in light of the fact

that the respondent is a health care facility with an MRI readily

available.  Based upon the results of the August MRI, a diagnostic

and corrective arthroscopy would have been standard procedure for

the demonstrated rotator cuff tear.   The reports and records of

Dr. Tomlinson also show that his subsequent follow up visits were

conducted with the usual frequency and for the usual period of

time. 

Although it is not necessary that the medical services

actually accomplish their intended purpose, it is certainly

evidence of their reasonableness or necessity, if the medical

services are actually successful.  In the present case, the records

of Dr. Tomlinson and the claimant’s testimony clearly show that an

actual and significant improvement of the claimant’s left shoulder

difficulties were actually accomplished by the medical services
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provided by Dr. Tomlinson.

Therefore, I find that the claimant has proven the second and

final element necessary to establish that the medical services

rendered her by and at the direction of Dr. Robert Tomlinson, on

and after June 15, 2005, represent “reasonably necessary medical

services” under Ark. Code Ann. §11-9-508. Pursuant to the

provisions of this subsection, the respondent is liable for the

cost incurred for these medical service, subject to the medical fee

schedule established by this Commission.

 FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On February 25, 2005,  the relationship of employee-self

insured employer-third party administrator existed

between the parties.

3. On February 25, 2005, the claimant earned wages

sufficient to entitle her to weekly compensation benefits

of $221.00 for total disability and $165.00 for permanent

partial disability.

4. On February 25, 2005, the claimant sustained compensable

injuries her neck,  left shoulder, and upper back.

5. There is no dispute over medical expenses which had

accrued to the date of the pre-hearing conference.

6. There is no dispute over temporary total disability

benefits which had accrued as of the date of the pre-

hearing conference.
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7. The medical services provided and recommended to the

claimant for her left shoulder difficulties by and at the

direction of Dr. Robert Tomlinson, on and after June 15,

2005, constitute “reasonably necessary medical services”

for the claimant’s compensable left shoulder injury.

Pursuant to Ark. Code Ann. §11-9-508, the respondents are

liable for the expense of these services, subject to the

medical fee schedule established by the Commission.

8. The respondents have controverted the claimant’s

entitlement to the payment of any expenses incurred for

medical services recommended and subsequently rendered

her by Dr. Tomlinson for her left shoulder difficulties,

which were unpaid as of the date of the pre-hearing

conference.

9. As no controverted benefits have herein been awarded

directly to the claimant, no controverted attorney’s fee

can be awarded to the claimant’s attorney.

ORDER

The respondents shall be liable for the expenses incurred for

medical services provided to the claimant by and at the direction

of Dr. Robert Tomlinson for her left shoulder difficulties, on and

after June 15, 2005.  This liability shall be subject to the

medical fee schedule established by this Commission.

All benefits which have heretofore accrued, are payable in a

lump sum without discount.

This award shall bear the maximum legal rate of interest until
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paid.

IT IS SO ORDERED.  

                           
                             MICHAEL L. ELLIG

      Administrative Law Judge       


