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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on June 28, 2006, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this case

on April 10, 2006.  The Pre-hearing Order set forth the stipulations offered by the parties

and outlined the issues to be litigated and resolved at this hearing.  At the hearing, the

parties amended the stipulations to include the impairment rating assigned to the ankle.

A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing

record.

The following stipulations as submitted by the parties in the Pre-hearing Order and

as amended on the record are hereby accepted:

1. A compensable ankle injury having occurred on January 21, 2004.
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2. Compensation rate: $453.00 - TTD, $340.00 - PPD, based on average

weekly wage of $851.75.

3. The ankle injury was accepted as compensable and medical benefits were

paid.  TTD benefits were also paid from January 23, 2004 through January

16, 2005.

4. Respondents have accepted the 21 percent impairment rating assigned to

the left ankle by Dr. Baskin on June 14, 2006, and will pay appropriate

benefits.

 By agreement of the parties, the primary issue to be presented is the claimant’s

entitlement to additional temporary total disability benefits for the ankle injury, as well as

compensability of an alleged knee injury that claimant alleges also occurred on January 21,

2004, and claimant’s entitlement to medical treatment and associated benefits for that

injury.  Claimant reserves all other issues, including the issue of permanency as to the

ankle.  

The record consists of a one volume transcript of the June 28, 2006 hearing,

consisting of the testimony of Roy Rainey and all documentary evidence consisting of

Claimant’s Exhibit No. 1 (medical index and records). 

FACTUAL BACKGROUND

The claimant is 53 years old (b. 4/2/53).  He completed high school and trade school

as an electrician.  He has been married 38 years.  He has children and owes back child

support for his children. 
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He began working for the Arkansas Department of Correction (“ADC”) on September

18, 1978.  In addition to his employment with ADC, he did electrical and plumbing work as

a contractor and sold cars on his days off.

On January 21, 2004, the claimant was working as a security officer at the main

entrance.  His job duties entailed searching inmates, officers, and vehicles for unauthorized

contraband.  The claimant testified that as he was leaving his desk to proceed to search an

approaching vehicle, he tripped on a rug.  He fell down the wheelchair ramp outside the

door on his left side.  He explained that as he fell his head barely missed a metal table

holding the metal detector and he got caught on the wheelchair ramp and broke his ankle

and hurt his left side and back.  He testified that no one witnessed his fall.  He was assisted

to his feet by another officer who found him still lying on the ramp when he entered the gate

after the fall.  Due to limited personnel and need to maintain security, he testified that he

was asked to remain at the gate by his supervisor.  He was subsequently relieved by

another officer and sought medical treatment from his regular primary care physician, Dr.

Whipple.  He could not walk on his left leg and reported complaints with his entire left side.

Dr. Whipple took x-rays and told him that he had a bad sprain and gave him a prescription

for medication for pain.  He returned to Dr. W hipple complaining of pain.  Dr. Whipple took

a second set of x-rays but could not find anything.  Upon the request of the claimant, Dr.

Whipple referred the claimant to a bone specialist, Dr. Clark.  Dr. Clark reviewed the x-rays

and determined that there were two fractures in the claimant’s left leg.  The claimant

testified that he told Dr. Clark that he had problems with his whole leg and his back.   Dr.

Clark referred him to physical therapy and prescribed Bextra and Neurontin.  He understood

that the treatment would be paid by workers’ compensation, but learned later that they did
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not pay for the treatment.  He received disability benefits through January of 2005. He went

without treatment from January to November.  He testified that he received a change of

physician and in November of 2005, he sought treatment with Dr. Baskin.  He reported

problems with his left ankle, knee and back.  He reported to Dr. Baskin that his left leg

remained numb all the time. He explained that between January and November he used

over-the-counter pain medication because the workers’ compensation provider would not

authorize payment of refilling his prescription.  The claimant testified that Dr. Baskin

prescribed Oxycontin and referred him to other doctors.  He testified that he understood

that Dr. Baskin had contacted Public Employee Claims and had received approval for

continued treatment of his ankle and his knee.  He testified that he had continued to treat

with Dr. Baskin with his last visit immediately prior to the hearing on the 19th of June.  He

explained that his ankle continues to hurt and remains swollen at all times.  He testified

that he believed he continued to have problems because he was improperly treated.  He

testified  that he filled out a report indicating that he had hurt his ankle, knee and back.  He

explained that he did not return to work at ADC due to his physical condition and was

subsequently terminated on May 28, 2004, for reasons unknown to him.  He testified that

he was told he was terminated due to the fact he missed a hearing, but he explained that

he had no knowledge of the hearing.  He testified that he did not believe he was able to

return to work because of his injuries to his ankle, knee, and back.  

He testified that he received unemployment benefits for approximately three to four

months after his disability benefits ceased .  He testified that Dr. Clark’s report which states

that his first complaints about his knee was in September was not correct and that he had
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received treatments and tests on his knee prior to that time.   Dr. Clark put him into a boot,

but prior to that time Dr. Whipple had treated him with an ace bandage for his ankle.  He

explained that he has special shoes prescribed by Dr. Clark and Dr. Baskin.  He testified

that he did not go to physical therapy ordered by Dr. Clark in April of 2004 due to a mixup

in the paperwork.  He explained that he was getting physical therapy at another location.

Following therapy, he was taken out of his brace and used an air splint.  He testified that

he was referred for a Functional Capacity Evaluation but could not do it due to elevated

blood pressure.  He returned for the evaluation twice and was terminated.  He testified that

he had not seen the report from Dr. Baskin releasing him to return to light duty work.

Medical records reflect that the claimant sought treatment with Dr. Whipple on

January 22, 2004, complaining of pain and swelling in his left ankle: “cc: My foot got caught

in a rug and I twisted it when I stepped down at work.  HPI: Pt states that while at work he

just got his foot caught in a rug and twisted his ankle.”  He was diagnosed with a sprain to

the left ankle and place in an air gel stirrup splint and crutches.  He was give a prescription

of Motrin for pain relief and scheduled to return for follow-up if he did not improve.  Dr.

Whipple also noted the need to check the patient’s blood pressure since it was “mildly

elevated”.   On February 25, 2004, the claimant was seen by Dr. Charles Clark at the

South Arkansas Orthopaedic Center for consultation and evaluation of “an injury to the

ankle on the L”.  His diagnosis was that the claimant suffered from “an ankle sprain on the

L, probably Grade II, and that he had an associated buckle fx of the medial malleolus that

appears to be healing in anatomic position and alignment.”   He prescribed Vioxx and

changed him to a 3-D cast brace in order to get him off the crutches.  He noted that he
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recommended a CT scan and indicated that with 2-3 weeks of healing and additional

therapy, the claimant would be able to return to full function in approximately 3 weeks.   On

March 16, 2004, the claimant returned to Dr. Clark for treatment.  The doctor’s notes reflect

that the CT scan confirmed there were no fractures present (with a note that what was

originally suspected to a buckle fracture turned out to be just residual from growth plate).

The resulting diagnosis was that claimant had a Grade 2 ankle sprain with secondary reflex

sympathetic dystrophy.   On April 6, 2004, Dr. Clark’s notes reflect that the claimant’s ankle

“looks excellent today”, but noted that the claimant was developing reflex sympathetic

dystrophy.  He notes that the claimant “did not go to therapy because he could not find the

time to do it” even though the claimant remained off work.  Dr. Clark injected the ankle with

Dexamethasone and noted that the only treatment for the sympathetic nerve-mediated

pain was physical therapy.  He prescribed Mobic for two weeks.  On April 27, Dr. Clark

noted that the claimant returned for follow-up with complaints of swelling and pain.  The

examination noted that there was no swelling present.  The treatment plan consisted of

changing the cast brace to an air splint and intensifying the physical therapy.  On April 25,

2004, Dr. Clark’s notes reflect the claimant was in the process of doing physical therapy

and was making some slow but steady progress.  He changed him to the air shoe and

continued his physical therapy for an additional three weeks.  He prescribed Neurontin and

Mobic. On June 15, 2004, the doctor’s notes reflect that there was no swelling or

discoloration in the ankle.  He took the claimant off the Neurontin and put him on Bextra.

He continued his physical therapy and noted that he was 50% improved and would

hopefully be released to return to full and unlimited duty within 4-8 weeks.
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  On September 2, 2004, the claimant returned to Dr. Clark for a follow-up evaluation

for his ankle.  The notes reflect that there was a marked improvement such that the doctor

could examine the ankle vigorously without significant discomfort.  He notes that the

claimant could return to work if the FCE indicates adequate strength.  He notes “a

secondary complaint today with pain and soreness in the L knee”.  The notes reflect that

x-rays of the knee reveal “a Grade III OA and I do not think this is related.  I think it is

coincidental.”  The doctor noted that a FCE would be scheduled, fitted him with custom-fit

shoes, continued the Bextra, and injected the left knee with Dexamethasone.   On October

14, 2004, the claimant returned to Dr. Clark for evaluation. He recommended continued

therapy and ordered an MRI for the left knee.  He noted the claimant was unable to

perform the FCE due to high blood pressure and scheduled the claimant an appointment

with AHEC at Jefferson Regional for evaluation and treatment of hypertension.  An MRI

performed on October 22, 2004, reflects that the left knee showed a “Small horizontal

signal focus in the medial meniscus and prominent new joint effusion noted but with no

frank meniscus tear identified.“  On November 19, 2004, the doctor noted that the claimant

was doing well and would be scheduled for the FCE.  On January 6, 2005, the doctor noted

that the claimant was much better but did not keep his appointments for his FCE.  He

noted that the claimant never checked in and scheduled him an FCE for that afternoon.

He noted that if the FCE results were normal or within 70% of normal, he would release the

claimant to return to work.  He also noted that the claimant requested treatment of the left

knee.  He injected the knee with a shot of Dexamethasone and noted that the MRI had

confirmed rather marked, antecedent arthritis in the medial compartment.
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On November 1, 2005, the claimant was evaluated by Dr. Barry Baskin.  Based on

his observations, he scheduled a triple phase bone scan to assess the left ankle and knee

and to determine the presence of RSD.  He prescribed Benicar HCT 40 for the claimant’s

blood pressure and scheduled him for a return visit in two to three weeks.  He noted that

the medical records include a note dated January 2005, indicating that the claimant could

return to work full duty on January 17, 2005.  He further noted the claimant denied that Dr.

Clark let him know he could return to work.  On November 15, 2005, Dr. Baskin’s notes

reflect that the bone scan revealed degenerative or post traumatic changes in the left ankle

with no evidence of sympathetic pain as well as degenerative changes in the left knee.  He

recommended further evaluation and treatment of the knee and ankle, as well as treatment

for high blood pressure.  On November 29, 2005, Dr. Baskin noted in a clinic note that the

MRI of the left knee revealed a severe intrasubstance degenerative change to the posterior

horn of the medial meniscus.  He noted that he believed the claimant was given maximum

medical improvement sooner than he was ready to go back to work and that he believed

he injured the knee at the same time as the ankle.  He noted that the claimant had no

history of missing work and no prior history of knee trauma.  He continued the claimant’s

treatment for high blood pressure and recommended further evaluation by an orthopedic

foot specialist and knee surgeon.  On December 6, 2005, Dr. Baskin signed a prepared

physician’s statement stating the claimant could work light duty with no prolonged standing

or walking.  He also noted that an FCE would be helpful to determine the claimant’s

abilities to perform work.  He stated within a reasonable degree of medical certainty that

the claimant had not healed from his ankle or knee injuries and that the objective and
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measurable findings included an MRI of left knee showing a “meniscal tear” and “severe

chondromalacia” and “post traumatic OA”  of the left ankle.  On February 17, 2006, the

claimant presented for evaluation by Dr. Lowry Barnes.  Dr. Barnes notes that the MRI in

November showed him to have intrasubstance changes of his meniscus and a

questionable ACL injury.  He noted that the x-rays did not show acute bone abnormality

and recommended a triple phase bone scan of the left knee.  On March 16, 2006, the

claimant was evaluated by Dr. Reginald Rutherford.  He notes that a triphasic bone scan

performed on February 27, 2006, revealed degenerative changes in the left knee and no

evidence to suggest  RSD.  He noted that neurological examination demonstrated

evidence for functional overlay.  He recommended an EMG/Nerve Conduction Study of the

lower extremities and MRI imaging of the lumbar spine.  Dr. Baskin continued the claimant

on Oxycontin and ordered the MRI of the lumbar spine based on Dr. Rutherford’s

suggestion that the lumbar spine could be the etiology of the left leg pain.  The MRI of the

lumbar spine revealed “Grade I-II anterolisthesis of L5 on S1 secondary to bilateral pars

defects.  There is severe foraminal narrowing bilaterally at the L5-S1 level with patent

central canal.”  On May 16, 2006,  Dr. Baskin noted that the claimant returned for a follow-

up and review of the MRI of the lumbar spine.  He noted that the claimant states “that he

did twist his back and hurt his back when he fell”.  Noting that the claimant’s symptoms

were consistent with the MRI initially thought to be RSD might be due to a nerve root

compression. He scheduled the claimant for some epidural steroid in the L5-S1 level and

referred him for treatment with Dr. Saer, Bruffett, Peak, and McCarthy.  On June 14, 2006,

Dr. Baskin provided a prepared written physician’s statement stating within a reasonable
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degree of medical certainty that the claimant had reached the end of his healing period for

his left ankle injury on May 16, 2006.  He assigned a 21% permanent impairment to the left

ankle and foot based on the AMA Guide for the Evaluation of Permanent Impairment, 4th

Edition.  He noted that he could only give the claimant a tentative rating on his knee but

could not put him at maximum medical improvement until surgical management of the knee

was addressed.  Dr.  Baskin further checked the “yes” option on the form statement setting

forth that  “Within a reasonable degree of medical certainty, the Major Cause (51% or

more) of the Roy Rainey’s left knee injury on 1/21/04 is his work related accident”. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. That the Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2. That the employee/employer/carrier relationship existed at all relevant times,

including January 21, 2004.

3. Claimant sustained a compensable injury to his left ankle on January 21,

2004.

4. Claimant has been paid all benefits to which he is entitled in connection with

the compensable injury to his left ankle on January 21, 2004, including

temporary total disability benefits through January 17, 2005 (the end of

claimant’s healing period), reasonable and necessary medical expenses, and

permanent partial disability benefits based on the impairment rating of 21%

to the left ankle which has not been controverted by the respondents.
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5. Claimant has failed to establish by a preponderance of the evidence that he

had a compensable injury to his left knee or back on January 21, 2004.

4. Claimant has failed to establish by a preponderance of the evidence that he

is entitled to additional temporary total disability or medical benefits in

connection with his compensable injury to his left ankle on January 21, 2004.

 DISCUSSION

The claimant contends that on January 21, 2004, he sustained compensable injuries

to his left leg while performing duties for the respondent/employer.  He contends he is

entitled to reasonable and necessary medical treatment for this knee injury and is entitled

to reasonable and necessary continued medical treatment for his ankle injury.    Claimant

further contends that he is still in a healing period and is totally disabled from work and is

entitled to temporary total disability benefits for the knee injury as well as additional TTD

benefits for the ankle injury.  Claimant contends that the respondents controverted this claim

in its entirety, except the impairment rating to the ankle, and that claimant’s attorney is

entitled to a controverted attorney’s fee.

Respondents contend that they have not controverted the compensability of the claim

for the ankle injury and that all TTD and medical benefits to which claimant is entitled have

been paid for that injury as claimant’s healing period ended on January 17, 2005.

Respondents controvert the compensability of any alleged knee injury having occurred on

January 21, 2004.



- 12 -Rainey - F407219

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n accidental injury

causing internal or external physical harm to the body or accidental injury to prosthetic

appliances, including eyeglasses, contact lenses, or hearing aids, arising out of and in the

course of employment and which requires medical services or results in disability or death.

An injury is “accidental” only if it is caused by a specific incident and is identifiable by time

and place of occurrence.  A compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of

proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the requirements for

establishing the compensability of the injury alleged, he fails to establish the

compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of the

witnesses and the weight to be given their testimony.  Johnson v. Riceland Foods, 47 Ark.

App. 71, 884 S.W.2d 626 (1994); Cooper v. Hiland Dairy, 69 Ark. App. 200, 11 S.W.3d 5

(2000).  Furthermore, the Commission is not required to believe the testimony of the

claimant or other witnesses, but may accept and translate into findings of fact only those

portions of the testimony it deems worthy of belief.  Morelock v. Kearney Company, 48 Ark.

App. 227, 894 S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is

never considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).
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II.  ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The claimant is entitled to temporary total benefits if he can satisfy a two-prong test:

(1) claimant must be within his healing period; and (2) completely incapacitated from

earning wages.  Ark. Highway & Trans. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period is defined as that period for healing the injury, which continues

until claimant is as far restored as the permanent nature of the injury will allow.  Nix v.

Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  In this case, Dr. Clark

returned the claimant to work effective January 16, 2005.  To the contrary, Dr. Baskin

opines that claimant reached maximum medical improvement as to the ankle on May 16,

2006. Despite a battery of tests and referral to other specialists, Dr. Baskin eventually

winds up with the same diagnosis that claimant sprained his ankle as originally diagnosed

by Dr. Clark.   Dr. Baskin provided no additional treatment to the claimant’s ankle other

than a continuation of his pain medications.   Based on the foregoing, I find that the

preponderance of the evidence reveals that the claimant reached the end of his healing

period on January 16, 2005, as reflected in Dr. Clark’s reports.

III.  CAUSATION

The claimant bears the burden of proving a compensable injury by a preponderance

of the evidence.  Smith v. City of Fort Smith, 84 Ark. App. 430, 143 S.W.3d 593 (2004). In

addition to proving his injury by a preponderance of the evidence, the claimant must

establish the existence of the injury by medical evidence and supported by “objective

findings.”  See Ark. Code Ann. § 11-9-102(4)(D).  Objective findings are those that cannot

come under the voluntary control of the patient.  See Ark. Code Ann. § 11-9-102(16)(A)(i).
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The claimant must also prove that there is a causal connection between the work-related

accident and the injury.  Stevenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36

(2000).  With respect to this proof, the claimant must show that the “major cause” of the

injury is the workplace.  When making this determination, the claimant does not receive the

benefit of the doubt.  Ark. Code Ann. § 11-9-704(c)(4)(Supp. 1995); Glencorp Polymer

Products v. Landers, 36 Ark. App. 190, 820 S.W.2d 475 (1991). 

Claimant contends that in addition to the admittedly compensable injury to his left

ankle, he also injured his left knee and back when he tripped on the rug at work on January

21, 2004.  Notwithstanding the claimant’s testimony that he reported the additional injuries

earlier, the record reflects that he did not report an injury to his knee or his back

immediately.  In fact, the first report of problems with his left  knee surfaced as a secondary

complaint on September 2, 2004.  The first report of an injury to his back during the same

incident was made on May 16, 2006, after the MRI of his lumbar spine.  Dr. Clark opined

that the knee injury was not related to the ankle injury.  Dr. Baskin disagreed and stated

that there was nothing to suggest otherwise in light of the fact that claimant had no prior

reported injuries to his knee.  The medical records in the case reveal that claimant initially

reported his injury in January of 2004 as a twisted ankle after he tripped on a rug at work.

There was no mention of a fall or any other injury to his knee, leg or back.  In September

of 2004, after his termination from his employment with respondents, he first complained

of problems with his left knee, but did not mention any problems with his back.  Claimant

first mentioned that he twisted his back in May of 2006, after the diagnosis that his leg pain

could be related to a problem in his back resulting in an MRI of his lumbar spine.       
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A claim for workers’ compensation benefits must be based on proof.  Speculation

and conjecture, even if plausible, cannot take the place of proof.  Arkansas Department

of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991).

When the primary injury is shown to have arisen out of and in the course of the

employment, the employer is responsible for any natural consequence that flows from that

injury. Jeter v. B.R. McGinty Mech., 62 Ark.App. 53, 968 S.W.2d 645 (1998).   While

medical evidence is not required to show a causal connection, claimant must show proof

by a preponderance of the evidence. Wal-Mart Stores. Inc. v. VanWagner, 337 Ark. 443,

990 S.W.2d 522 (1999).  It has long been recognized that a causal relationship may be

established between an employment-related incident and a subsequent physical injury

upon a showing that the injury manifested itself within a reasonable period of time following

the incident, is logically attributable to the incident, and there is no other reasonable

explanation for the injury. Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d 263

(1962).  If the claimant’s disability arises soon after the accident and is logically attributable

to it, with nothing to suggest any other explanation for the employee’s condition, there is

no substantial evidence to sustain the Commission’s refusal to make an award. Clark v.

Ottenheimer, 229 Ark. 383, 314 S.W.2d 497 (1958);  Johnson v. Little Rock School District,

Full Commission Opinion filed April 4, 2002 (E700511 & F011921).  But, if the disability

does not manifest itself until many months after the accident, so that reasonable men

might disagree about the existence of a causal connection between the accident and the

disability, the issue becomes one of fact.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).  In the instant case, claimant has given several different versions of
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his accident on January 21, 2004, as his treatment progressed. The medical records

clearly reflect that the claimant complained of a twisted ankle and was in fact diagnosed

with a sprain to his left ankle.  Claimant had been off work for eight months before he

complained of any pain or problem in his left knee.  Notwithstanding the lack of previously

diagnosed knee problem, I find that it is simply too speculative to connect the knee injury

to the work-related accident reported in January of 2004.  Based on my review of the

totality of the evidence in this case, I find that the claimant has failed to prove by a

preponderance of the evidence that he suffered a compensable work-related injury to his

left knee or back.        

ORDER

For the reasons discussed herein, this claim must be, and hereby is, respectfully

denied.

IT IS SO ORDERED.

_______________________________ 
HONORABLE BARBARA WEBB
Administrative Law Judge


