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STATEMENT OF THE CASE

A hearing was conducted September 15, 2006, to determine whether the

claimant sustained a compensable injury within the mean of the Arkansas workers’

compensation laws.

A prehearing conference was conducted in this claim on August 2, 2006, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced that

the stipulations, issues, as well as their respective contentions were properly set out

in the Prehearing Order, subject to an additional stipulation concerning the claimant’s

period of disability in the event the claim was found compensable.  A copy of the

Prehearing Order was introduced, without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at all
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relevant times, including June 9, 2005; that the claimant earned sufficient wages to

entitle him to the maximum compensation rates of $466.00 per week for temporary

total disability and $350.00 per week for permanent partial disability in the event the

claim was found compensable; and that respondents had controverted the claim in

its entirety.  At the hearing, the parties further agreed that the claimant returned to

work on September 13, 2005.

By agreement of the parties, the primary issue concerned compensability.  If

overcome, claimant’s entitlement to associated benefits must be determined.

At the prehearing conference, the claimant contended, in summary, that he

sustained compensable bilateral hernias as the result of a specific incident identifiable

in time and place of occurrence on June 9, 2005; that respondents should be held

responsible for all hospital, medical, and related expenses; that he was entitled to

temporary total disability benefits beginning June 9, 2005, and continuing for

approximately thirteen (13) weeks; and that a controverted attorney’s fee should

attach to any benefits awarded.  At the hearing, the claimant amended his

contentions to request temporary total disability from June 9, 2005, through

September 13, 2005.

The respondents contended that the claimant did not sustain hernia injuries

within the meaning of the Arkansas workers’ compensation laws and that the claimant

could not satisfy the hernia requirements.  Alternatively, if compensability was

overcome, respondents claimed a credit for any benefits previously received pursuant

to A.C.A. §11-9-411.
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The claimant was the only witness to testify.   The record is composed solely

of the transcript of the September 15, 2006, hearing which included forty-eight (48)

pages of documentary evidence introduced as “Joint Exhibit A.”

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the claimant and to observe his demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible evidence,

that his bilateral hernias arose out of and during the course of his employment

with Marine Terminals, Inc.

4. The claimant has failed to satisfy the five (5) requirements necessary to

establish a claim for a work-related hernia.

DISCUSSION

The relevant facts in this case are basically undisputed.  I found the claimant

to be a credible witness.  However, a review of the claimant’s candid testimony clearly

reflects that the claimant cannot satisfy the statutory requirements necessary to

establish that the claimant’s hernia injuries arose out of and during the course of his



-4-

employment.  Rather, the record as a whole reflects that it would require sheer

speculation and conjecture to attribute the claimant’s bilateral hernias to a work-

related incident.  Conjecture and speculation, however plausible, cannot be permitted

to supply the place of proof.  Dena Construction Company v. Hearndon, 264 Ark. 791,

575 S.W.2d 155 (1979); Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858

S.W.2d 125 (1993).

The claimant’s description of the alleged injury and the claimant’s report of an

incident is set out below:

Q     ...Now, on 6/9/05, what were you doing for Marine Terminals?

A     We was working on a 465 truck.

Q     And what was wrong with the truck?

A     We was doing a rebuild to it.

Q     As part of that, did you have to jack it up on blocks?

A     Yes, sir, jack it up, take tires and stuff off and all that, and rebuild the whole truck
from bottom to top.

Q     And tell me about these blocks.  Can you describe them to the Court?

A     Probably about maybe 14 by 14 inches, you know, square, and they are probably
about maybe two or three foot long, and we use it to block up the truck and stuff.

Q     What are they made out of?

A     Creosote timber.

Q     Oh, creosote-type timber?

A     Yes, sir.
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Q     Treated heavy timber?

A     Yes, sir.

Q     Approximately, how much do each of those blocks weigh?

A     I don’t know, probably different areas, I mean, 60, you know, 50 to 65.

Q     And some even up to 80 pounds?

A     Yes, sir.

Q     Now, were there approximately 40 of those blocks?

A     There was a bunch of them.  We had them stacked on top of each other.

Q     Now, what time did you report to work that day?

A     We start at 6:00 o’clock in the morning.

Q     What time was it that you were having to lift and move these blocks?

A     Well, we was jacking it up and down off and on that day to get it down to where
we could get the tires and stuff on it, and it was early in the morning, you know, before
dinner.

Q     Did you personally have to lift those blocks and place them?

A     Yes, sir.

Q     Approximately, how many of those blocks did you lift?

A     I don’t know, it was probably about seven or eight of them probably.

Q     And during that lifting of those blocks, did you ever experience any kind of pain?

A     Well, you know, as far as doing it right then, the pain wasn’t right then, but it
started, you know, later on that evening.

Q     Was this while you were still at work?

A     Yes, sir.
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Q     And can you describe and point to the – show the Court where this pain was?

A     Right in my lower side right here.

Q     And did you have to sit down for a second?

MR. NEWELL:     Let me interject, Judge, that the gentleman pointed to his left
side just above the beltline, I think.

THE CLAIMANT:     Right here, yes, sir.

BY MR. BRACEY:

Q     So that’s where you had this sudden pain?

A     Yes, sir.

Q     Can you describe this pain to the Court?

A     Well, when it first hit, you know, I sat down for a few minutes, but, you know, I
thought maybe I pulled a muscle or something, you know.  I didn’t think – you know,
usually a pulled muscle, you know, something like that, and I just sat down for a few
minutes.  I didn’t think nothing else about it, and it eased up and I went on back to
work.  Well, that night when I went home, that’s when I really started hurting.  The
next morning, that’s when I told Mr. Leon Neal, you know, I was hurting and stuff.

Q     So you made a report to your employer on the occurrence?

A     Yes, sir.  (Tr.7-9)

It is undisputed that the claimant reported an incident, as well as described

experiencing pain in the left rib cage on June 10, 2005.  (Jt. Ex. A, pp.1-3)

However, the record reflects that the claimant continued working while

performing his regular duties, except that the claimant avoided any heavy lifting after

June 10, 2005.  In fact, the record reflects that the claimant did not miss work, and did

not seek any medical treatment until July 5, 2005, when the claimant first sought

medical treatment for a pre-existing foot problem after working a 22-hour shift on July



-7-

4, 2005.  (Tr.18)(Jt. Ex. A, pp.4-5)

The claimant next sought medical treatment on July 10, 2005, for multiple

complaints.  The history given by the claimant at the Dyersburg Regional Medical

Center on July 10, 2005, reflects a recent onset of pain and swelling in the testicles

at which time the claimant was diagnosed as having bilateral inguinal hernias and

advised to follow-up with his family physician.  (Jt. Ex. A, pp.7-8)

Thereafter, the claimant underwent surgical repairs of bilateral hernias.  The

claimant obtained the medical treatment under his health and accident insurance.  In

addition, the claimant filed a claim for disability insurance, indicating that the disability

was not due to an accident at work.  (Jt. Ex. A, p.10)

On cross-examination, the claimant acknowledged that whatever pain or

soreness that he experienced on June 9, 2005, had completely gone away prior to

seeking medical treatment on July 5, 2005, and that his need for medical treatment

at that time was related to problems with varicose veins which he had experienced

previously, as well as an old problem with a concrete burn which caused his foot to

start swelling after working a long shift on July 4, 2005.  The claimant further

acknowledged on cross-examination that he did not initially relate his hernia problems

to anything at work and that his health insurance provider encouraged him to file a

workers’ compensation claim after undergoing hernia repair.

The requirements necessary to establish a compensable hernia are provided

in Ark. Code Ann. §11-9-523 which is set out, in part, below:

(a)     In all cases of claims for hernia, it shall be shown to the
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satisfaction of the Workers’ Compensation Commission:

(1)     That the occurrence of the hernia immediately followed as the
result of sudden effort, severe strain, or the application of force directly
to the abdominal wall;

(2)     That there was severe pain in the hernial region;

(3)     That the pain caused the employee to cease work immediately;

(4)     That notice of the occurrence was given to the employer within
forty-eight (48) hours thereafter; and

(5)     That the physical distress following the occurrence of the hernia
was such as to require the attendance of a licensed physician within
seventy-two (72) hours after the occurrence.

It is clear from the claimant’s own testimony, set out above, that the claimant

cannot satisfy requirements (1) through (3) of the hernia statute.  The statute provides

no benefits in claims for hernia unless all five (5) different things are shown to the

satisfaction of the Commission.  Humbert v. Arkansas State Hwy. & Transp. Dep’t.,

270 Ark. 853, 606 S.W.2d 377 (1980).

In view of the foregoing, the within claim is hereby respectfully denied and

dismissed. 

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


