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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on January

11, 2006 in Russellville, Arkansas.  A prehearing order was

entered in this case on November 16, 2005.  This prehearing

order set out the stipulations offered by the parties and

outlined the issues to be litigated and resolved at the
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present time.  A copy of this prehearing order was made

Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties and are hereby accepted:

1. The employee-employer-insurance carrier

relationship existed on February 27, 2004.

2. The claimant’s average weekly wage in 2004 was

such that he is entitled to the maximum

compensation rates of $453.00/$340.00.

3. The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

4. Respondent No. 1 accepted liability for a work-

related injury on February 27, 2004.

5. The claimant sustained a prior neck injury which

resulted in a 7% impairment to the body as a whole

on June 27, 2001 and which Respondent No. 1

accepted and paid.

6. The claimant has been assigned a 5% permanent

anatomical impairment rating for his 2004 injury

over and above his prior permanent anatomical

impairment ratings, and the new rating has been

accepted by Respondent No. 1.
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7. The claimant sustained on May 3, 1996 a neck

injury which Respondent No. 1 accepted as

compensable and paid a 10% rating.  

At the request of the parties, the issues to be

litigated and resolved at the present time were limited to

the following:

Claimant:

1. Whether the claimant’s compensable injuries have

rendered him permanently and totally disabled.

2. In the alternative, whether the claimant is

entitled to additional permanent partial

disability benefits in the form of wage loss.

3. Whether the Second Injury Fund has any liability

for the claimant’s additional permanent partial

disability benefits.

4. Whether the claimant is entitled to a controverted

attorney’s fee.

5. End of healing period and temporary total

disability until August 18, 2005.

6. Claimant reserves all other issues.
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Respondents No. 1:

1. Claimant’s request for additional benefits and

claimant’s request for wage-loss disability or

permanent total disability benefits. 

Additionally, an issue of Second Injury Fund

liability will be raised.

Respondent No. 2:

1. Extent of Disability

2. Second Injury Fund Liability

3. Offset under Ark. Code Ann. § 11-9-411 for

Firestone disability retirement payments.

Respondent No. 3:

1. Whether there is Second Injury Fund liability.

2. Whether Respondent No. 1 must first pay the

claimant’s anatomical impairment ratings for the

compensable injury prior to payment of any

permanent and total disability benefits to which

the claimant may be found entitled.  Whether

Respondent No. 1 is entitled to credit for payment

of permanent anatomical impairment benefits

against its $75,000.000 maximum liability pursuant

to A. C. A. § 11-9-502(b)(1).
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The record consists of the January 11, 2006 hearing

transcript and the exhibits contained therein.  In addition,

I have “blue-backed” to designate as part of the record the

following documents submitted after the hearing: (1) the

claimant’s post-hearing brief filed on February 13, 2006;

(2) the Second Injury Fund’s post-hearing brief filed on

February 9, 2006; (3) the Bridgestone/Firestone disability

retirement documentation filed by Respondent No. 1 on March

28, 2006; and (4) the Bridgestone/Firestone disability

retirement documentation filed by the claimant on April 3,

2006.     

DISCUSSION

1. Evidentiary Objections

On page 69 of the hearing transcript Mr. Pake objected

to Mr. Martin’s question to the claimant as to whether or

not the claimant would qualify for disability benefits under

the disability retirement policy at Bridgestone/Firestone if

the claimant became disabled the first day at work.  The

claimant’s proffered answer to this question, on page 71 of

the hearing transcript was “I don’t know.”  In light of the

answer, I find the hearsay objection moot. 
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2. Wage Loss Disability

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Ark. Code Ann. § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  When it becomes evident that the

worker's underlying condition has become stable and that no

further treatment will improve the condition, the disability
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is deemed to be permanent. If the employee is totally

incapacitated from earning a livelihood at that time, the

employee is entitled to compensation for permanent and total

disability.  Minor v. Poinsett Lumber & Manufacturing Co.,

235 Ark. 195, 357 S.W.2d 504 (1962).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).

In the present case, Mr. Potts was 55 years old at the

time of the hearing.  Mr. Potts has a high school education

and a college degree (B.A.) in business administration with

a minor in education from Arkansas Tech University.  Mr.

Potts also has taken courses in computers, welding, wiring

and other areas through vocational schools, and completed a

course in chemistry at Arkansas Tech after graduation.
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Mr. Potts has employment experience in both management

and non-management positions.  Between 1966 and 1972, Mr.

Potts worked in the maintenance department of Crompton

Mills.  Between 1972 and 1980, Mr. Potts worker for Kentucky

Fired Chicken and progressed from assistant manager to store

manager to area manager.  Mr. Potts returned to Crompton

Mills to work in 1980, and stayed there until 1982, when the

mill closed.  Mr. Potts worked this time at Crompton Mills

first as a management trainee and then as a department

manager over 400 employees.

From 1982 until 1989, Mr. Potts worked for a period as

a supervisor at Kentucky Fried Chicken, in maintenance at

Motion Industry and as a site locator for Short Stop Stores.

Mr. Potts worked at Bridgestone/Firestone from 1989

until 2004, where Mr. Potts testified that he engaged in

manual labor.  Mr. Potts reported several neck injuries

sustained at Bridgestone/Firestone.  Of particular note, Mr.

Potts sustained a neck injury on May 3, 1996, for which Dr.

Fletcher performed a C6-7 discectomy on December 11, 1996,

and ultimately assigned a 10% permanent impairment rating to

the whole body.  Mr. Potts sustained another neck injury on

January 24, 2000.  Following this injury, Dr. Wilson

performed a second C6-7 discectomy and a C6-7 fusion on
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March 8, 2001.  Mr. Potts received an additional 7% rating

for the second injury and surgery.  Mr. Potts also sustained

a neck injury on February 27, 2004.  Dr. Foley performed an

anterior C5-6 discectomy and C5-6 fusion on September 11,

2004.  Mr. Potts received an additional 5% rating for the

third neck injury and surgery.  Respondent No. 1 paid each

impairment rating.

The third neck surgery did not resolve Mr. Potts’

symptoms, and no physician proposed additional surgery.  Mr.

Potts underwent a functional capacity evaluation on April 8,

2005.  Testing placed Mr. Potts in the light work category. 

Dr. Foley concurred in that evaluation and indicated that

Mr. Potts was at maximum medical improvement as of May 24,

2005.  Mr. Potts has been approved for disability retirement

through Bridgestone/Firestone, and Mr. Potts has been

approved for Social Security disability benefits.  Mr. Potts

has also been diagnosed with mild carpal tunnel syndrome and

a work related knee injury.

After considering the claimant’s age, education, work

experience and all other relevant factors, I find that the

claimant has failed to establish by a preponderance of the

evidence that he is permanently and totally disabled, even

if all of his scheduled injuries (knee and carpal tunnel
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syndrome) and his unscheduled injuries (neck) are taken into

account.  In fact, Mr. Potts’ advanced education and

managerial work experience establish that Mr. Potts is well

skilled for work in the light duty category, and Dr. Foley

concurred in the evaluation placing Mr. Potts in the light

work category.  In reaching my conclusion, I have considered

the claimant’s testimony that he is too pain-limited to

work, even in a light duty job.  While pain is certainly an

appropriate factor to consider in determining wage loss

disability, I must respectfully point out that pain is a

highly subjective factor.  In the present case, Mr. Potts

scored 55 on the McGill pain questionnaire completed during

his April 8, 2005 Functional Capacity Evaluation, and

according to that report, a score above 30 on that

particular questionnaire would indicate blatant symptom

magnification. 

On the other hand, I also note that Mr. Potts did

return to work after the first two neck surgeries and

contacted Bridgestone/Firestone about attempting to return

to work after the third surgery.  Mr. Potts testified to his

understanding that the company was not interested in

returning him to work, and that likelihood appears

consistent with Mr. Brick’s comment in the Functional
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Capacity Evaluation that “Mr. Potts has had numerous

injuries throughout the years which would possibly make him

undesirable for future employment.”

The Second Injury Fund argues that the claimant is not

entitled to wage loss benefits because the claimant waived

vocational rehabilitation and because the claimant has

failed to establish that his last work injury produced more

than 50% of his wage loss disability.  I find the vocational

waiver argument unpersuasive in the present case because the

claimant was never offered rehabilitation, because the

claimant never declined rehabilitation, and because on this

record I am not persuaded that this relatively highly

educated claimant is in fact a candidate for vocational

rehabilitation.  Compare Second Injury Fund v. Furman, 60

Ark. App. 237, 961 S.W.2d 787 (1998).

With regard to the statutory major cause requirement, I

note that the claimant’s neck impairments are due to

surgeries, and all neck injuries at issue in this claim were

accepted as work related.  The only condition I located in

the record potentially contributing to Mr. Potts’ left

arm/hand/shoulder/neck symptoms, other then his compensable

neck injuries and surgeries, is his mild left carpal tunnel

syndrome detected by Dr. Safman with EMG testing on
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September 20, 2005.  In comparing the multiple work related

neck injuries, the highly invasive compensable surgeries

performed, and related documented impairments, versus the

diagnosed mild left carpal tunnel syndrome, I find that the

claimant has established by a preponderance of the evidence

that the multiple neck injuries are the major cause of his

impairment assigned for those surgeries and the major cause

of the claimant’s permanent disability associated with his

neck, shoulder and left arm symptoms.  To the extent that

the Second Injury Fund in its brief goes further, and

asserts that the claimant must establish that his last work-

related neck injury is the main cause of disability, I note

that the Arkansas Court of Appeals has previously rejected

the Fund’s argument.  See Second Injury Fund v. Stephens, 62

Ark. App. 255, 970 S.W.2d 331 (1998).

Because I find after considering the totality of the

claimant’s injuries that the claimant has failed to

establish that he is permanently and totally disabled, I am

required to exclude both the claimant’s carpal tunnel

syndrome injury and his knee injury and surgery (i.e.,

scheduled injuries) in determining wage loss disability. 

See Maxey v. Tyson, Inc., 66 Ark. App. 301, 991 S.W.2d 624

(1999).  After considering the claimant’s age, his college
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education, his supervisory work experience, his restriction

to light category work, the nature and extent of his neck

injuries, surgeries and impairments, and all other relevant

factors, I find that the claimant has sustained a 17%

impairment to his wage earning capacity attributable to his

compensable neck injuries and impairments, in excess of the

admittedly compensable permanent anatomical impairments 

accepted by Respondent No. 1.

3. Second Injury Fund Liability

The Arkansas Supreme Court identified the requirements

for Second Injury Fund liability as follows in Mid-State

Construction Company v. Second Injury Fund, 295 Ark. 1, 746

S.W.2d 539 (1988):

It is clear that liability of the Fund comes into
question only after three hurdles have been
overcome.  First, the employee must have suffered
a compensable injury at his present place of
employment.  Second, prior to that injury the
employee must have had a permanent partial
disability or impairment.  Third, the disability
or impairment must have combined with the recent
compensable injury to produce the current
disability status.

In the present case, the first two hurdles are met. 

The claimant sustained a compensable neck injury in 2004

requiring surgery, and prior to that injury, the claimant

developed anatomical impairment in the neck as a result of
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his 1996 neck injury and surgery and his 2000 neck injury

and 2001 surgery.

In determining whether the last work injury combined

with the claimant’s pre-existing impairment to cause the

claimant’s current disability, I note that the Commission

and the Courts have on several occasions determined that

this requirement was satisfied under circumstances where an

injured worker continues to work following injury, surgery,

and impairment to a lumbar disc, then sustains a second

injury to the same disc with surgery and much greater

residual difficulties following the second surgery.  See

Second Injury Fund v. Exxon Tiger Mart, Inc., 70 Ark. App.

101, 15 S.W.3d 345 (2000) [pre-existing impairment and

second injury both at L4-5]; Second Injury Fund v. Furman,

60 Ark. App. 237, 961 S.W.2d 787 (1998)[pre-existing

impairment and second injury both at L5-S1]; Edgmon v.

Malone’s Mechanical, Full Workers’ Compensation Commission,

Opinion filed June 7, 2004 (F009818) [pre-existing

impairment and second injury both at L5-S1].  

However, the Commission and the Courts have never

indicated that a pre-existing spinal impairment and a second

spinal injury must both occur at the same level of the spine

in order for the two to combine to produce the current
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disability status.  For example, in Pollard v. Meridian

Aggregates, Full Workers’ Compensation Commission, Opinion

filed December 22, 2004 ( F004974), Mr. Pollard experienced

back problems in 1985 with the L4-5 and L5-S1 discs

requiring decompressive lumbar laminectomy and fusion

surgery.  Mr. Pollard testified that he was off work almost

a year after the 1985 surgeries, but also testified that the

surgeries were successful and that he returned to work

without soreness, problems or additional lost time until a

second back injury in March of 2000.  As a result of the

2000 injury, Mr. Pollard underwent a decompressive lumbar

laminectomy at L2-3 and L3-4.  In concluding that the 2000

injury at L2-3 and L3-4 combined with the pre-existing

impairment at L4-5 and L5-S1 to produce the claimant’s

current disability status, the Full Commission reasoned:

The parties stipulated in the present matter
that the claimant sustained a compensable injury
on April 4, 2000. The first hurdle has therefore
been overcome.  Second, it is apparent that the
claimant had suffered a prior disability or
impairment prior to the compensable injury.  The
claimant underwent back surgery at multiple levels
in about 1985. The record shows that the claimant
suffered some prior disability and/or impairment
as a result of the prior injury.

The issue the Commission therefore must
decide is, whether the prior impairment combined
with the compensable injury to produce the
claimant's current disability status. The Full
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Commission finds that the prior disability or
impairment indeed combined with the recent
compensable injury to produce the claimant's
current disability status. We recognize the
claimant's testimony that he completely recovered
from the 1985 surgery.  "I did everything I could
do before. . . . I was back to normal." the
claimant testified. The claimant experienced some
post-surgery numbness in his hip, but as far as
working, "It didn't affect me at all."

The claimant began performing full manual
labor for the respondents in 1999 and of course
sustained a compensable injury in 2000.  Dr.
DeHaan noted in May 2000, "he had been doing just
fine, however, and working full time until this
most recent problem."  However, the Commission
notes Dr. Hensley's May 2002 correspondence,
wherein Dr. Hensley opined that the claimant had
sustained an increased anatomical impairment as a
result of the claimant's most recent injury.  The
claimant testified that following the second
injury and surgery, "I've had a lot more numbness
than I had. . . . I've got it on the left side,
I've got it on the right side.  I've got it on the
legs and my groin area." The Full Commission finds
that there was a "combination" of the claimant's
prior impairment and disability with the most
recent compensable injury to produce the
claimant's current disability status.  Respondent
No. 2, Second Injury Fund, is therefore liable for
permanent partial disability benefits in the
amount of 40%. 

The present case also appears to me factually similar

to Douglas Tobacco Products Co., Inc. v. Gerrald, 68 Ark.

App. 304, 8 S.W.3d 39 (1999).  Ms. Gerrald experienced a

back injury away from work in 1990 and was diagnosed with

degenerative changes of the lower back with disc dessication

at the L4-5 and L5-S1 levels.  In 1992 she slipped on a wet
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floor and was diagnosed with mild to moderate degenerative

disc disease and herniations at both L4-5 and L5-S1.  After

a work related lifting injury in 1994, Ms. Gerrald underwent

surgeries at L4-5 and L5-S1 and reported that her condition

worsened after surgery.  In reversing the Commission, and

finding the Second Injury Fund liable for the claimant’s

wage loss disability, the Court reasoned:

We agree [with appellant] that the three
elements set out in Mid-State Constr. Co. v.
Second Injury Fund, supra, were established in
this case. The first element was clearly satisfied
because all parties agreed that Ms. Gerrald
suffered a compensable injury. The Commission
acknowledged that the second element was also
established given that it credited Dr. Russell's
opinion that Ms. Gerrald was 8% permanently
impaired prior to the compensable injury. However,
the Commission specifically found that, because
the prior impairment did not combine with the
compensable injury to produce her current
disability status, Second Injury Fund was free
from liability. This finding was not supported by
substantial evidence.

    In ruling that the prior impairment and
compensable injury did not combine to produce the
50% disability, the Commission relied on its
decision in Ellison v. Therma-Tru, which it filed
on June 11, 1998.  In that case, it was determined
by the Commission that, although 5% of claimant's
6% anatomical impairment was due to a preexisting
disk disease, Second Injury Fund was nonetheless
not liable because the disk disease was
asymptomatic prior to the compensable injury.
However, subsequent to the filing of the
Commission's opinion in the instant case, we
reversed it in a published opinion, Ellison v.
Therma-Tru, 66 Ark. App. 286, 989 S.W.2d 987
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(1999). In reversing, we held that fair-minded
people could not agree that the combined effect of
appellant's work-related injury and her
preexisting condition did not combine to produce
her current disability.

As in Ellison v. Therma-Tru, supra, the
Commission in this case erred in failing to find
that the third element of the Mid-State test was
not [sic] satisfied. The medical evidence revealed
that Ms. Gerrald was diagnosed with disk
desiccation at the L4-L5 and L5-S1 levels in 1990,
and with herniations at these levels in 1992.
Significantly, these are the levels that were
surgically treated following her 1994 injury.
Moreover, Dr. Russell attributed the majority of
Ms. Gerrald's permanent impairment rating to
conditions that preexisted the compensable injury.
He also gave the opinion that her back condition
as diagnosed in 1992 "was a major contributing
factor to her ultimate surgical procedure in
1995." While it is true that Ms. Gerrald missed
only a week of work after the 1990 incident, and
missed no work after the 1992 incident, a
claimant's ability to return to work after her
prior injuries is not determinative of Second
Injury Fund liability. See POM, Inc. v. Taylor,
supra; Hawkins Constr. Co. v. Maxwell, 325 Ark.
133, 924 S.W.2d 789 (1996).  Given the medical
evidence presented in this case, we find that
substantial evidence does not support the
Commission's determination that the injuries did
not combine to produce the permanent impairment,
and that Second Injury Fund was not liable for a
portion of the disability benefits.  

In the present case, I am likewise persuaded that a

preponderance of the evidence establishes that the

claimant’s 2004 injury combined with her preexisting

impairment to produce his current disability.  Although the

1996 and 2001 surgeries producing impairment were at a
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different disc level of the spine than the 2004 surgery, I

point out from Dr. Foley’s December 14, 2004 report that Dr.

Foley’s surgery in September 2004 was an anterior attempt to

treat the radiculopathy from the same (C6) nerve root

previously decompressed posteriorly by prior surgery (Jt.

Ex. 1 p. 402 and p. 414).  The 2004 surgery was not

successful in resolving the claimant’s complaints.  In

concluding that the 2004 injury combined with the prior

impairment to produce Mr. Potts’ current disability, I am

also persuaded by the evidence that, when Dr. Parker

attempted a trial of stimulation treatment after the 2004

anterior surgery, Dr. Parker was not able to place the

necessary stimulation lead due to scar tissue from the

earlier (pre-2004) posterior spinal surgeries.  Finally, I

am also persuaded by the medical evidence that, although the

claimant did continue to work after the 1996 surgery and the

2001 surgery, his symptoms abated between 1996 and 2004 for

only approximately 7 months after the 2001 surgery.  (Jt.

Ex. 1 p. 235).

Because I find that all three requirements for Second

Injury Fund liability are met in this case, I find that the

Second Injury Fund has liability for the claimant’s 17%

permanent disability awarded herein.



20POTTS - F402928

4. Additional Temporary Disability Compensation

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981). The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, the respondents terminated

temporary disability benefits when the respondents received

an April 8, 2005 functional capacity evaluation report

concluding that Mr. Potts tested within the light duty work

category.  The claimant seeks additional temporary

disability compensation until Dr. Wilson assigned him a

permanent impairment rating in August of 2005.  A

physician’s assignment of an impairment rating can support

an inference that the claimant’s injury became permanent on

the date of the rating.  Under the circumstances of the

present case, however, I am persuaded by the opinions of Dr.

Foley, the claimant’s treating surgeon, who concluded on May

24, 2005 that Mr. Potts had reached maximum medical
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improvement on that date, and who likewise agreed on that

date that Mr. Potts could return to light duty work.  In

concluding that Mr. Potts’ temporary disability ended on May

25, 2005, I am also persuaded by the medical reports after

that date indicating  that Mr. Potts was under treatment for

pain management, and not undergoing any additional treatment

or testing intended to improve the permanent nature of his

condition.

5.   Applicability of Arkansas Code Annotated § 11-9-411

As I understand the claimant’s post-hearing brief

arguments, the claimant primarily asserts that the

respondents are not entitled to an offset under Arkansas

Code Annotated § 11-9-411 for the retirement disability

payments that the claimant receives through

Bridgestone/Firestone because “retirement disability” is not

one of the named categories of benefits described in Ark.

Code Ann. § 11-9-411.  In this regard, Ark. Code Ann. § 11-

9-411 states in part:

(a) Any benefits payable to an injured worker
under this chapter shall be reduced in an amount
equal to, dollar-for-dollar, the amount of
benefits the injured worker has previously
received for the same medical services or period
of disability, whether those benefits were paid
under a group health care service plan of whatever
form or nature, a group disability policy, a group
loss of income policy, a group accident, health,
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or accident and health policy, a self-insured
employee health or welfare benefit plan, or a
group hospital or medical service contract.
[Emphasis added].

As a starting point, I note that the Arkansas Workers’

Compensation Law does not define either “group disability

policy”, “group loss of income policy”, “group accident,

health, or accident and health policy”, or “self-insured

employee health or welfare benefit plan.”  My research

indicates that neither the Full Commission or the Arkansas

Courts has construed the meaning of these terms in the

context of the Arkansas Workers’ Compensation Law.  The

claimant’s attorney is certainly correct that the term

“retirement disability” is not specifically used in Ark.

Code Ann. § 11-9-411, and that the terms of Ark. Code Ann. §

11-9-411 are to be strictly construed pursuant to Ark. Code

Ann. § 11-9-704(c)(3).

I am unable to determine from the evidence submitted

whether or not the Bridgestone/Firestone retirement

disability policy is self-insured or instead provided

through a group insurance carrier.  However, for the

following reasons, I conclude that the retirement disability

plan falls within the scope of Ark. Code Ann. § 11-9-411

regardless of whether the plan is self-insured.
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If the plan is self-insured, then I note that Section

411 includes an offset for a “self-insured employee health

or welfare benefit plan.”  My research indicates that

neither the Arkansas Workers’ Compensation Law or the

Arkansas Insurance Code defines these types of plans. 

However, my research indicates that the terminology

“employee welfare benefit plan” is actually a cornerstone

term defined in the federal Employee Retirement Income

Security Act of 1974 (ERISA) which has, coincidentally,

preempted some aspects of State insurance regulation.  In

light of the impact of ERISA on State insurance regulation

in general, and absent any distinct definition of an

“employee welfare benefit plan” discernable anywhere outside

ERISA, I conclude that the Arkansas General Assembly

intended to incorporate a definition from federal law into

the provisions of Ark. Code Ann. § 11-9-411.  

The term “employee welfare benefit plan”, the term

“employee pension benefit plan”, and the term “employee

benefit plan” are each defined in 29 U.S.C. § 1002(1) and

(2)(a).  Notably, ERISA defines an “employee benefit plan”

to mean an “employee welfare benefit plan” or an “employee

pension benefit” or a plan which is both.  29 U.S.C. §

1002(3).
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My research indicates that the federal Courts of Appeal

have consistently found that disability payments are an

“employee welfare benefit plan”, and not an “employee

pension plan”.  Rombach v. Nestle USA, Inc., 211 F.3d 190

(2nd Cir. 2000); Arndt v. Security Bank S.S.B. Employee’s

Pension Plan, 182 F.3d 538 (7th Cir. 1999); Chiles v.

Ceridian Corp., 95 F.3d 1505 (10th Cir. 1996); Williams v.

Plumbers & Steamfitters Local 60, 48 F.3d 923 (5th Cir.

1995).  Moreover, the Courts have specifically rejected

arguments that disability payments are part of a “pension

plan”, rather than a “welfare plan”, even where, similar to

here, the plan is entitled “Pension Plan” and even where the

disability provisions are otherwise part of a comprehensive

retirement plan.  See Rombach, 211 F.3d at 193 (discussing

with approval McBarron v. S & T Industries, Inc., 771 F.2d

94 (6th Cir. 1985)).  Since it is now apparently well

settled that disability retirement benefits are an employee

welfare benefit within the meaning of ERISA, and since I

conclude that the Arkansas General Assembly adopted the term

“employee welfare benefit plan” from ERISA into the language

of Ark. Code Ann § 11-9-411, then I am constrained to find

that the disability retirement plan at Bridgestone/Firestone

falls within the meaning of an employee welfare benefit
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plan, as used in Ark. Code Ann. § 11-9-411, if the plan is

self-insured as Section 411 also requires.

If the disability retirement plan is not self-insured,

and since it is clearly in the nature of a group rather than

an individual policy, I note that Ark. Code Ann. § 11-9-411

also provides an offset for “a group disability policy.” 

Black’s Law Dictionary (6th Ed.) page 462, defines

“Disability Insurance” as “Insurance coverage purchased to

protect insured financially during periods of incapacity

from working.”  In the present case, the plan documentation

submitted into the record indicates that one qualification

necessary to receive benefits is that the employee must have

been deemed permanently and totally disabled, and the total

disability must be by bodily injury or disease so as to

prevent the employee from being physically able to perform

the work of any classification in the local plant.  Notably,

the plan also states that payments cease upon recovery from

permanent and total disability, and the former employee will

be rehired consistent with his seniority.  Since payments

are contingent on being disabled, and since payments cease

upon recovery from being disabled, I find that the coverage

falls within the meaning of a group disability policy, as
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used in Ark. Code Ann. § 11-9-411, if the plan is not self-

insured.  

Finally, the claimant’s attorney argues on page 3 of

his brief that “there is no ‘period of disability’ when the

injury is permanent.  To hold otherwise would extend the

period of disability indefinitely.  Were the statute meant

to recover retirement benefits it would clearly express this

intent.”  To the contrary, benefits under the plan are only

paid for a period of disability.  If the period of

disability ceases, then the disability payments cease.  In

this case, Ark. Code Ann. § 11-9-411 does not infringe on

retirement benefits since the plan states on page 111 that

disability retirement pensions automatically cease at age 65

at which time the former employee will begin a normal

retirement pension.

Because I find that an offset under Ark. Code Ann. §

11-9-411 applies regardless of whether or not the disability

retirement plan is self-insured, all indemnity benefits

awarded herein shall be reduced in an amount equal to,

dollar-for-dollar, the amount of benefits the claimant has

received or receives from the Pension Plan for the same

period of disability.  Each respondent is also directed to

hold in reserve for a period of five years a sum equal to
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the potential subrogation claims regarding the claimant’s

pension plan payments subject to offset under Ark. Code Ann.

§ 11-9-411.  See Roberts v. Baxter International, Full

Workers’ Compensation Commission, Opinion filed April 12,

2001 (E714829).   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer-insurance carrier

relationship existed on February 27, 2004.

2. The claimant’s average weekly wage in 2004 was

such that he is entitled to the maximum

compensation rates of $453.00/$340.00.

3. The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

4. Respondent No. 1 accepted liability for a work-

related injury on February 27, 2004.

5. The claimant sustained a prior neck injury which

resulted in a 7% impairment to the body as a whole

on June 27, 2001 and which Respondent No. 1

accepted and paid.

6. The claimant has been assigned a 5% permanent

anatomical impairment rating for his 2004 injury

over and above his prior permanent anatomical
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impairment ratings, and the new rating has been

accepted by Respondent No. 1.

7. The claimant sustained on May 3, 1996 a neck

injury which Respondent No. 1 accepted as

compensable and paid a 10% rating.

8. The claimant has sustained a 17% permanent

disability to his wage earning capacity, in excess

of the permanent anatomical impairments accepted

by Respondent No. 1.

9. The Second Injury Fund is liable for the 17%

permanent disability awarded herein.

10. The claimant established by a preponderance of the

evidence that he is entitled to additional

temporary total disability compensation until May

24, 2005, but has failed to establish by a

preponderance of the evidence that he experienced

any additional temporary disability beyond that

date.

11. Respondent No. 1 is directed to comply with the

provisions of Ark. Code Ann. § 11-9-411 with

regard to the period of additional temporary

disability compensation awarded herein.
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12. The Second Injury Fund is directed to comply with

the provisions of Ark. Code Ann. § 11-9-411 with

regard to the 17% permanent disability awarded

herein.

AWARD

The respondents are directed to pay benefits in

accordance with the findings of fact set forth herein.  

The claimant’s attorney is entitled to the maximum

statutory attorney’s fees on benefits awarded herein, one-

half of which is to be paid by the claimant and one-half to

be paid by the liable respondent in accordance with Ark.

Code Ann. § 11-9-715; and Death & Permanent Total Disability

Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463

(2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


