
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F412094

BRENT PIERCE, EMPLOYEE  CLAIMANT
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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on August 25, 2006,
at Marion, Crittenden County, Arkansas.

Claimant represented by the HONORABLE MARK LEDBETTER, Attorney at Law, Memphis,
Tennessee.

Respondent represented by the HONORABLE GUY ALTON WADE, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.

On April 25, 2006, a pre-hearing conference was conducted in this claim, from which a

Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects stipulations entered

by the parties, the issues to be addressed during the course of the hearing, and the parties’

contentions with respect to the afore.  The Pre-hearing Order is herein designated a part of the

record as Commission Exhibit #1.  A post-hearing conference was conducted in this claim, and

as a consequence a ruling was entered on a proffered exhibit and a December 6, 2005, was
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identified and included in the record as Commission Exhibit #2.

The testimony of Mr. Brent Pierce, the claimant, and Mr. Tracy Wade Rhinehart, coupled

with medical reports and other documents, comprise the record in this claim.

DISCUSSION

Brent Pierce, the claimant, with a date of birth of February 7, 1977, has a ninth grade

education.  Claimant is a resident of Arbyrd, Missouri.  Claimant was 16 years old when he

married and commenced working at Stanley Sawmill.  Claimant has two children, a twelve year

old daughter and a thirteen year old son.

Regarding his employment history, the testimony of the claimant reflects that he remained

in the employment of Stanley Sawmill for two (2) years, until he turned 18 years old.  After

leaving Stanley Sawmill claimant secured employment in the meat department of Hays Food

where he remained for a period of five to six years.  Claimant next secured employment as the

market manager at Raney’s Supermarket in St. Louis, Missouri.  The testimony of the claimant

reflects that he was employed by respondent on two occasions.  In between his first and second

period of employment with respondent claimant returned to the employment of Raney’s

Supermarket.  Claimant estimates that he returned to the employment of respondent in 2004, and

had been there for three (3) to four (4) months at the time of his October 31, 2004, injury, which

serves as the basis for the present claim.

Claimant testified that his principal job duty was that of a meat cutter, and that he was

supervised by Mr. Tracy Rhinehart.  Claimant asserts that he enjoyed working for respondent and

that he no problems with his supervisor of which he was aware.  

Regarding the October 31, 2004, injury, claimant testified:
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I recall I went into the Market, and I was putting the grinder
together.  And the last thing that I remember was trying to tighten 
the head up on the grinder.  And I knowed I was getting electrocuted.
And from that point on, it’s - - I’m not for sure I remember.  The next
thing I remember was being in the ambulance. (T. 26).

Claimant described his symptoms following accident as a burning sensation “inside me”. 

Claimant testified that he also had numbness in his hands and feet.  Claimant noted that at the

time his eyes were not real clear.  After being furnished pain medication claimant testified that he

was released and directed to followup with a medical doctor.  Thereafter claimant made an

appointment at Paragould Doctor Clinic with Dr. Shotts.

Claimant’s testimony reflects that following the accident of October 31, 2004, he

continued to drive until the point in time that he was pulling out in front of people and causing a

hazzard because he was unable to judge distance.  Claimant estimates that it has been better than 

a year since he last drove a car.

The testimony of the claimant reflects that he has always been community minded. 

Claimant noted that he currently serves as an active counsel member for the city of Arbyrd. 

Claimant testified that he is also active in his church helping with the youth at this time and that

he is a minister in the church.

Regarding a Functional Capacity Evaluation that was performed by David Brick which

reflects that the claimant was driving his children to school as well as driving, claimant offered:

He had talked to me.  And what we was talking about at
that time was what I was doing before.  That had nothing to do at all
with what I was doing at that present time.  At that present time I
was not driving because my brother-in-law is the one that drove me 
down there. (T. 30).

Claimant testified regard the various test he had undergone relative to his eyes. (T. 30-
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31).  Regarding his daily eye problems, which he attributes to the October 31, 2004, accident,

claimant testified:

You know, a I explained to the eye doctors, I’m not saying
that I’m totally blind.  My deal is that I’ve got - - when I look through 
my eyes it’s just like looking through a fog.  For instance, I used to, 
you know, things that used to do I can’t do no more as far as helping 
my kids with their homework and stuff.  I can’t see to do it.  You know,
I can’t judge distance very well.  I have to be careful walking.  I have to
be careful on doing things like that because it’s - - I can’t explain my 
problem.  I mean I - - but I realize that I’ve got a problem and I do deserve
the right help to get the problem fixed. (T. 36).   

Claimant’s testimony reflects that he is unable to read due to his eye complaint.  Claimant noted

that while he used reading glasses before the accident it was a very weak pair.  Claimant testified

that none of the doctors had offered any sort of future treatment that would help restore his

vision.  The testimony of the claimant reflects that he is unable to appreciate a difference

between the vision in his left and right eye.

Claimant asserts that except for routine illnesses, prior to the October 31, 2004, accident

he had never missed more than one or two days from work during his 16 year work history. 

Claimant’s testimony also reflects that prior to his injury he was in the process of buying his

house, however now he is in default.  Regarding his functioning ability and handling of coins

claimant testified:

As far as counting money - - putting money in a machine
I can, you know, as far as if I’m familiar with something, I mean I’ve
got a good - - I can feel.  You know, I might not be able to actually see 
something but I can feel my way around.  You know, that’s my case, I’m
not saying that I am totally incompetent of everything.  I’m just - - I’ve
got a problem.  You know, that’s - - that comes from my heart, I’ve got
a problem.  And I feel like that - - I feel like I’ve been abandoned. (T. 39).

Claimant denies that he was ever seen again by Dr. Lowton following his office visit with
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same or that he was being returned to work, despite the presence of a December 2005 written

release to that effect.  Claimant’s testimony reflects that he first learned of the written December

2005, release from his attorney and from a letter he received in the mail “a long time after I was

supposed to been released”.  Claimant testified that Mr. Rhinehart was unaware of the letter

releasing him to return to work.  Claimant asserts that the time he contacted the employer it was

his intention to go back to work and see what he could or could not do.  Claimant further testified

regarding Mr. Rhinehart’s response to his inquiry:

He told me that he could have to talk to the home office that he
couldn’t, you know, just put me back on the schedule, he had to talk to
the home office and get it verified.  He got off the phone, a few days passed.
I was told by him that as far as they were concern I did not no longer have
a job. (T. 41).

Claimant denies receiving a letter from respondents reflecting that he was fired.  Claimant asserts

that Mr. Rhinehart informed him that as of February 2006, that he no longer had a job and that if

he had any questions he should contact his attorney.  Claimant maintains that in February 2006,

he was not informed by respondents that he was fired nor was he aware that Dr. Lawton had

released him to return to work on December 20, 2005.    Claimant’s testimony reflects that if

permitted or allowed he would return to respondent-employer and discharge assigned duties that

he could physically perform.

Claimant’s testimony further reflects that he is willing to go anywhere and do anything to

try to get his eyes checked out and to see what can be done to restore or improve his vision. 

Likewise, claimant’s testimony reflects that cannot afford to be off work.  Claimant maintains

that respondent-employer has not made any effort to accommodate his visual limitation by

providing him work.
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The testimony of the claimant reflects that he has not been seen by either Dr. Lawton or

Dr. Iannaccone since June 2006.   Further, claimant’s testimony reflects that the condition of his

eyes have not changed since June 2006.

On cross-examination, claimant testified regarding the course of his medical treatment

following the October 31, 2004, accident, which included being seen at the emergency room of

St. Bernards Medical Center and subsequent visits to Dr. Shotts at Paragould Medical Clinic. 

Mr. Rhinehart and Mr. Mark Croon from the store visited the claimant in the hospital.  The

claimant’s testimony reflects that at the time of his last visit to Dr. Shotts he was referred by

same to Dr. Spanos, a Jonesboro neurologist, who assumed his medial care.

While the claimant testified that he has not been seen by Dr. Shotts for the condition

regarding his eyes or any numbness since the referral to Dr. Spanos, claimant:

No.  I have seen him due to chronic headaches which occurred
since the electrocution.  I have seen him since then.  And he treats the
problems but he says that his hands are tied. (T. 48).

Claimant’s testimony reflects that later on following the October 31, 2004, accident, within three

to four weeks, he began to notice blurred vision, which he discussed with Dr. Spanos.  Claimant

clarified on cross-examination when he stopped driving, which was approximately two (2)

months following the accident.

Claimant acknowledge undergoing a Functional Capacity Evaluation with David Brick. 

While claimant initially testified that the evaluation with Mr. Brick consisted principally of

sitting and taking, he concedes:

He talked to me and sone some - - I’m not for sure exactly what
all eh done but it’s mainly sitting there talking. (T. 51).
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The Functional Capacity Evaluation was performed on January 25, 2005, and recites the

claimant’s daily activity as getting up at 6:00 a.m.; helping get his children ready for school; and

driving them to school.  Claimant maintains that the afore activities or routine was before the

October 31, 2004, electrical injury.  Further, claimant denies that he owned a dog in January

2005, having sold this Beagles, which he raised, long before the FCE.  Additionally, claimant

denies relaying during the FCE that his eyes had improved.  Claimant disputes the observations

reflected in the FCE with respect to inconsistences on his part.

Claimant was also seen at the Hand Clinic in January 2005.  Claimant acknowledged that

a number of tests were performed at the Hand Clinic.  Claimant any self-limiting on his part in

performing the tests at the Hand Clinic.  Claimant denies any discussion with the therapist, Julie

Dixon, at the Hand Clinic regard his ability to return to work. (T. 55-56).  

Claimant acknowledged that he was referred by Dr. Spanos to Dr. Keith Atkins, a clinical

neuro-psychologist, with Semmes Murphy Neurologic and Spine Institute in Memphis.  Claimant

was evaluated by Dr. Atkins on January 26, 2005.  Claimant denies that Dr. Atkins indicate to

him that he put forth inconsistent or poor effort in the evaluation, or his impression of symptom

amplification.  

Claimant concedes that prior to December 20, 2005, he had been released by Dr. Spanos

to return to work, starting our at four hours a day, and increasing thereafter.  Claimant explained

that he had an eye doctor appointment within three days of the release by Dr. Spanos, and that he

was instructed by Dr. Stank “absolutely no work”.  Claimant acknowledged that he had been

informed by respondent-employer that work would be made available for him within the

restrictions of Dr. Spanos’ release.  Claimant asserts that he contacted Mr. Rhinehart and was
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directed to wait until after his eye doctor appointment before reporting to work.  Following his

appointment with the eye doctor, Dr. Stank, claimant maintains he was not released to return to

work.  Claimant concedes that he had evaluations by the Hand Clinic, the FCE, and by Dr.

Atkins before being released to return to work by Dr. Spanos in February 2005.

In addition to the above mentioned medical providers and physicians, claimant has also

been seen by Dr. Porter Smith. Dr. Elfervig and Dr. Allessandro Innaccone.  Claimant has also

been tested at the Vitreoretinal Foundation.  Finally, claimant concedes that he was seen by Dr.

Andy Lawton pursuant to change of physician request which was granted by the Arkansas

Workers’ Compensation Commission.

Claimant acknowledged that he was seen by Dr. Stank on more than one occasion and

that an ophthalmologic exam was performed.  The January 13, 2005, report of the afore exam

reflects essentially normal findings.  The report offers, regarding the claimant’s complaint, that it

could be an optic nerve atrophy from electrocution, malingering or possible hysterical blindness. 

Dr. Stank want to have the claimant evaluated by a neuro-ophthalmologist in Little Rock, which

resulted in the change of physician to Dr. Lawton. (RX. #1, p.26-28).

In describing his vision difficulties, which he attributes to the October 31, 2004, accident,

claimant testified:

Sir, what I’m trying to tell what my - - I’m trying to explain
it to you just like I explained to the doctor.  My problem is, is I have 
trouble looking and judging distance.  I have trouble, when I look at
something it’s just like looking through a fog.  I can’t explain it.  And 
I’m not saying it ain’t hard to understand but I can only tell you how it 
is to me, I mean. (T. 66-67).

Claimant maintains that Dr. Lawton indicated that he was trying to get approval to send him to a
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specialist for additional testing and would see him thereafter, however it never occurred.  

Claimant was examined by Dr. Lawton in August 2005.   Claimant acknowledged a March 9,

2005, evaluation at the Virteroretinal Service Clinic. (T. 68-69).

Mr. Tracy Wade Rhinehart, the manager of the Manilla, Arkansas store of G & W Foods,

doing business as Farmers Market, testified that the claimant was first employed by respondent-

employer in the latter part of 2003 for a period of two to three months.  At the time of the afore

claimant worked as the meat market manager at the Leachville location.  Regarding the cessation

of the claimant’s employment at the Leachville store, Mr. Rhinehart testified:

When he worked at the Leachville store he would not show up
for work.  We’d have to chase him down and look for him and to the 
best of my recollection when he left he just kind of disappeared.   He
was gone. (T. 82).

Mr. Rhinehart testified that the claimant was again hired by respondent-employer at the Manilla

store in June/July 2004, as a meat cutter, which was a step down from his previous employment

position.  

Mr. Rhinehart’s testimony reflects that he first saw the claimant at the Manilla store on

October 31, 2004, and thereafter followed the ambulance to the hospital.  Mr. Rhinehart

remained at the hospital until shortly before the claimant was released.  The testimony of Mr.

Rhinehart reflects that based on his observation of the claimant he “thought that he would be

back to work that afternoon”. (T. 84).  Specifically, Mr. Rhinehart testified:

He was just cutting up jokes and seemed to be doing fine.
I mean he said he had been electrocuted but he seemed to be doing
fine.  He had a couple visitors in the room there besides us, besides
myself and Mark Croon.

He got up out of bed, took the IV that was hooked to him and
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went to the bathroom, used the bathroom, came back and was still 
cutting up jokes and like I said - - our supervisor which was Mike
Adler (phonetic), he’s the company supervisor, he had been there to
visit too.  After Mike left Brent was making his Mike Adler jokes 
because Mike has a funny way of talking and stuff and Brent was 
mocking him, basically.  And so I left there not long before he got
checked out and basically figured that he would be back to work that
afternoon.  I mean, he seemed to be great, you know. (T. 84).  

While acknowledging that the claimant went on to have extensive testing following the

October 31, 2004, emergency room visit, Mr. Rhinehart testified that he had intermittent contact

with his home office regarding the claimant’s status.  Claimant has not returned to the

employment of respondent since the October 31, 2004, accident.  Mr. Rhinehart’s testimony

reflects that the only contact the he had with the claimant following the October 31, 2004,

accident was a discussion in June 2006.  Mr. Rhinehart noted that the claimant had not called

until June 2006.

Mr. Rhinehart testified regarding when he learned that the claimant had been released to

return to work:

Debbie Walker called me and said she was sending this certified
letter to Brent.  As of this point I had not heard from him at all.  She sent
this certified letter and she asked me to try to contact him by telephone.
And I had tried to contact him and I can’t remember the exact dates but
several times by phone and it’s always the answering machine that says
this isn the Pierce residence, leave a message and I’ll get back to you.  And
I’ve left messages on numerous occasions for him to contact me at the 
store, to no avail until June of this year.  But, yes, I do remember her saying
they were going to send this letter out certified. (T. 86).

The record reflects a February 11, 2005, from the personnel department of respondent-employer

to the claimant. (RX. #1, p. 23).  Mr. Rhinehart testified that he did not hear from the claimant

following the afore letter.
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The testimony of Mr. Rhinehart reflects that he learned from the home office of

respondent-employer that the claimant had been released to return to work as of December 20,

2005.  As a consequence of the afore, Mr. Rhinehart testified that he attempted to contact the

claimant by telephone and left messages on the answering machine.  Mr. Rhinehart testified

regarding his June 2006, conversation with the claimant:

This is August.  A couple of months ago, sometime in June
I would say, he contacted me and said that his attorney had told him
to contact me because he was released to go back to work.

*       *       *

I told him that I would have to get in contact with our home
office to see what our policies were regarding this and for him to get
back with me or I was going to get back with him by telephone. (T. 87).

Mr. Rhinehart testified that the claimant did not get back with him and that he was unable to

reach the claimant although the did leave messages.

Mr. Rhinehart testified that the claimant earned $10.00 per hour.  Mr. Rhinehart

acknowledged that at the time of the June 2006, conversation with the claimant he was already

aware that the claimant had been released.

The medical in the record reflects that the claimant was referred by Dr. Demetrius

Spanos, a Jonesboro neurologist, to Dr. Thomas M. Stank, relative to his eye complaint.  A

January 13, 2005, report of Dr. Stank regarding the claimant reflects, in pertinent part:

.    .   .   He was initially seen on 12-30-04 where his vision was 
decreased to 20/40 and 20/25.

He came in again on 1-5-05 and his vision on that day was extremely 
poor at 20/200 in each eye.  His ophthalmic examination is essentially
normal.  He corneas are clear and his pupils have brisk normal reaction.
Media is clear with on cataract formation and fundus examination is 
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normal with optic nerve and a normal retina.

In summary, Mr. Pierce is presenting with decreased vision since an 
Episode of electrocution.  His examination remains normal.  However,
his vision remains poor. (RX. #1, p.1).

The January 25, 2005, Greenleaf Evaluation of the claimant at the Southern Hand Center,

pursuant to a referral of Dr. Spanos detailed inconsistences on the part of the claimant during the

evaluation:

SUMMARY
Mr. Pierce was pleasant and cooperative during treatment.  His objective
testing showed normal or near normal range of motion. his sensory function
is found to be functional as well despite inconsistent formal test findings.
He denies edema and shows no signs of edema.  His paraesthesias are not
localized to any nerve distribution.  He doesn’t indicate any patterning, such
as increases with nocturnal disturbance which is frequently the case.  He
exhibits marked inconsistencies with strength testing and gives a self-limiting
effort.

While Mr. Pierce may well have had a initial incident limiting his sensory 
function, he shows no significant or consistent clinical indicators to suggest
a persistent problem.  He shows no evidence of loss of function.  Barring 
any specific pathological findings it would appear that Mr. Pierce has reached
maximum medical benefit with regards to his upper extremity function and 
there are no barriers to full release to upper extremity requirements for 
vocational or avocational activities. . ..  (RX.#1, p. 3).

The evidence reflects that Dr. Spanos had access to the claimant’s evaluations by Dr. Keith 

Atkins, a Board Certified Clinical Neuropsychologist, as well as the FCE and the Souther Hand 

Center at the time of his February 7, 2005, examination of the claimant when he recommended 

that a return to work on a gradually increasing work schedule.(RX. #1, p. 20-22).

A March 16, 2005, report of Dr. Stank regarding the claimant reflect, in pertinent part:

.   .   .    He is a 28 year old individual who claims to have lost his vision
after suffering from electrocution.
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Vision remains at 20/400 and 20/200.  His eye examination remains
essentially normal.  We have obtained further testing in Memphis with
electrophysiological testing.  His visual responses did reveal a small 
decrease in wave form which was consistent with possible early optic 
nerve atrophy.

In summary, Mr. Pierce is presenting with essentially legal blindness.
This could be optic nerve atrophy from the electrocution.  The other
diagnoses are possible malingering and possible hysterical blindness.
I cannot really sort out what the true diagnosis is at this time and if you
so desire he can be referred for further evaluation to a neurophthalmologist 
in Little Rock. (RX. #1, p. 25).

On June 21, 2005, the Medical Cost Containment Department of the Arkansas Workers’

Compensation Commission entered a Change of Physician Order designating and authorizing Dr.

Andy Lawton as the claimant’s authorized treating physician relative to the October 31, 2004,

compensable injury. (RX. #1, p. 26-28).

The claimant was seen by Dr. Lawton on August 9, 2005, pursuant to the June 21, 2005 ,

Change of Physician Order. (RX. #1, p. 29-30).  In furtherance of the afore, on January 4, 2006,

claimant was seen by Dr. Iannaocone for additional testing.(RX. #1,p. 31).  Finally, on February

15, 2006, Dr. Lawton authored a Certificate to Return to Work/School relative to the claimant,

reflecting that the claimant was able to return to work on December 20, 2005. (RX. #1, p. 32).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:   

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On October 31, 2004, the relationship of employee-employer-carrier existed 
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among the parties.

3. On October 31, 2004, the claimant earned wages sufficient to entitle him to 

weekly compensation benefits of $453.00/$340.00, for temporary total/permanent partial

disability.

4. On October 31, 2004, the claimant sustained an electrical shock injury arising out 

of and in the course of his employment with respondent-employer.

5. On December 20, 2005, claimant reached the end of his healing period relative to 

the October 31, 2004, injury, and as a consequence was no longer entitled to the payment of

temporary total disability benefits.

6. The claimant has failed to sustain his burden of proof by a preponderance of the 

credible evidence that a further change of treating physician is warranted or reasonably necessary

in connection with the October 31, 2004, compensable injury.

CONCLUSION

The compensability of the claimant’s October 31, 2004, electrical shock injury in the

employment of respondents is not disputed.  Claimant asserts that as a result of the October 31,

2004, compensable injury he remains within his healing period and in need of further medical

treatment and corresponding temporary total disability benefits.  Respondents maintain that the

claimant has been paid all appropriate workers’ compensation benefits growing out of the

October 31, 2004, accident.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provison.
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The evidence in the record discloses that following the claimant’s October 31, 2004,

electrical shock injury he receive initial medical treatment at the emergency room of St. Barnards

Medical Center, and thereafter under the care of a physician of his selection, Dr. Shotts, at the

Paragould Medical Clinic.  Indeed, claimant was referred by Dr. Shotts to Dr. Spanos, an

neurologist, and released to return to gradual work in February 2005, following extensive

diagnostic testing.

Ultimately, claimant secured a change of treating physician to Dr. Andrew Lawton

pursuant to his petition for same.  Dr. Lawton determined that the claimant was capable of being

released to return to work on December 20, 2005, although written documentation to that effect

was not produced until February 15, 2006.  

The respondent-employer owes only those benefits that are reasonably necessary in

connection with the compensable injury sustained by the employee. GEO Specialty Chemical v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  While the claimant does not have to support

his a continuing need for medical treatment with objective findings, he does bear the burden of

proving, by a preponderance of the evidence, that additional medical treatment is reasonably

necessary in connection with his compensable injury.  Ark. Code Ann. §11-9-508 (a).  

In the instant claim, the claimant has failed to sustain his burden of proof by a

preponderance of the credible evidence that the additional and continuing treatment sought is

reasonably necessary in connection with his electrical shock injury of October 31, 2004. 

Claimant has undergone extensive diagnostic testing, the results of which are replete with

inconsistences and lack of objective findings establishing a nexus with the October 31, 2004,

accident.  There is no showing that the medical treatment rendered by Dr. Lawton to the claimant
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in connection with the October 31, 2004, injury is wanting such that another change of physician

should be granted.  

The claimant suffered an electrical shock injury on October 31, 2004, and attributes his

continuing vision difficulties to same.  The healing period is defined as that period for healing of

an injury resulting from and accident. Ark. Code Ann. §11-9-102 (13).  Once an employee is as

far restored as the permanent character of the injury will permit, the healing period had ended.

an employee who sustains a scheduled injury is entitled to compensation for temporary total

disability during the healing period or until the employee returns to work, which ever occurs first.

Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  When the

underlying condition causing the disability stabilizes, and no further treatment will improve

injury, the healing period has ended.  The evidence in the record preponderates that the claimant

reached the end of his healing period on or before December 20, 2005.  As a consequence of the

afore, the claimant’s entitlement to temporary total disability benefits ceased on December 20,

2005.  The claimant’s request for additional temporary total disability benefits subsequent to

December 20, 2005, as was a request for another change of treating physician  is respectfully

denied and dismissed.  

IT IS SO ORDERED.

______________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

 


