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STATEMENT OF THE CASE

On January 26, 2006, the above-captioned claim came on for a hearing in El

Dorado, Arkansas. A pre-hearing conference was conducted on October 24, 2005,

and a Prehearing Order was entered that same day. A copy of the October 24, 2005,

Prehearing Order has been marked as Commission Exhibit No. 1 and made a part

of the record herein without objection. At the hearing, the parties confirmed that the

stipulations, issues, and respective contentions, as amended, were properly set forth

in the Prehearing Order.

The parties stipulated that the Arkansas Workers’ Compensation

Commission has jurisdiction of this claim; that the employee/employer/carrier
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relationship existed at all relevant times, including June 18, 2004; that on June 18,

2004, the claimant sustained a compensable injury to his neck; that respondents

accepted the June 18, 2004 injury as compensable and paid benefits, including

temporary total disability benefits through March 2005; and that the claimant earned

wages sufficient to entitle him to a compensation rate of $193 for total disability

benefits and $154 for permanent partial disability benefits.

The parties agreed that the issues to be presented were whether the claimant

is entitled to additional temporary total disability benefits; whether the claimant is

entitled to additional medical treatment; and controversion and attorney’s fees.

The claimant contends that he has not reached the end of his healing period

and is entitled to additional temporary total disability as well as any and all medical

treatment and pharmaceutical needs and attorney’s fees and court costs.  

The respondents contend that the claimant has been released to return to

work by Dr. Rodney Griffin, Dr. Steven Cathey, Dr. Bruce Safman, and Dr. Bud

Dickson; that the healing period has ended; and that the claimant is not entitled to

additional temporary total disability benefits.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are hereby made in accordance

with Ark. Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact. 

3. The claimant has proven by a preponderance of the evidence that additional

medical treatment as prescribed by his treating physicians remains

reasonably necessary in connection with his compensable injury.

4. The claimant has failed to prove by a preponderance of the evidence that he

is totally incapacitated from earning wages.

5. The claimant has therefore failed to prove by a preponderance of the

evidence that he is entitled to additional temporary total disability benefits.

6. The respondents have controverted all benefits sought herein.
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DISCUSSION

I. History

The claimant worked for the respondent-employer as a security guard. He

sustained a compensable injury to his neck on June 13, 2004, while attempting to

subdue an inmate. He was initially treated by Dr. Rodney Griffen, who diagnosed

a cervical strain, placed him on light duty, and prescribed medication. When the

claimant’s symptoms failed to resolve, Dr. Griffin referred him to an orthopaedic

specialist, Dr. Bud Dickson. Dr. Dickson saw him twice and recommended physical

therapy, medication, and an MRI exam. Dr. Dickson asserted in his letter of

September 14, 2004, that the claimant exhibited no “objective findings of disc

syndrome.” But this letter was dictated before Dr. Dickson received the MRI results;

the MRI in fact revealed a herniation at C5-6, and Dr. Dickson referred the claimant

to a neurosurgeon, Dr. Steven Cathey.

Dr. Cathey saw the claimant on January 4, 2005. He opined the claimant was

not a surgical candidate, but he recommended continued conservative treatment,

including additional physical therapy and trigger point injections. He also

recommended a trial of anti-inflammatory medication, but the claimant declined

additional medication. From the record it appears the claimant was never provided

the additional physical therapy recommended by Dr. Cathey.
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The claimant was then referred, presumably by the respondent-carrier, to Dr.

Bruce Safman. Dr. Safman first saw the claimant on January 19, 2005. Oddly,

nowhere in his notes does Dr. Safman make any reference to the herniation at C5-6

or its significance. Dr. Safman notes that the claimant brought his MRI films without

an accompanying narrative report to the appointment, but nowhere does Dr.

Safman state that he actually reviewed the films. In one of his notes Dr. Safman

denies the existence of any “objective pathology,” and in another he described the

claimant’s pain as “myofascial” – assertions that would appear to be contradicted

by the documented existence of the herniation at C5-6. One can only guess whether

Dr. Safman was aware of the cervical herniation and thought it insignificant, or

whether he was simply unaware of its existence. Speculation and conjecture can

never be substituted for credible evidence.  Dena Construction Co. v. Herndon, 264

Ark. 791, 575 S.W.2d 155 (1980). Therefore, in my discussions below I give the

opinions of Dr. Safman comparatively little weight.

In any event, Dr. Safman did provide a number of trigger point injections,

and his notes reflect that these injections provided the claimant some relief.

Nonetheless, Dr. Safman abrubtly released the claimant from care as of March 10,

2005, and released him to return to work. 

The claimant sought and was granted a change of physician to Dr. Carlton
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Newsome. Dr. Newsome first saw the claimant on July 7, 2005, and prescribed

medication. He saw the claimant again on August 4, 2005, and prescribed a refill

only of Elavil. The claimant testified at the hearing that the medication prescribed

by Dr. Newsome did improve his condition. At the end of his treatment note, Dr.

Newsome included this statement: 

The MRI showed a question of a disk being out of place

in your neck. If things are not better please consider

seeing another neurosurgeon. There is no point in

seeing another neurosurgeon unless you are willing to

have surgical treatment.

The claimant testified at the hearing that he continues to have pain in his neck

and right rib cage. The pain is not relieved by over-the-counter medication, and he

testified he cannot afford his prescription medication. He described the pain as a

sharp, continuous pain. He has not worked since his injury, and he testified he is

unable to work because of his pain. He admitted to being in a motor vehicle accident

some months before the hearing, but there are no medical records to document what

additional trauma, if any, might have been caused by that accident. 

II. Adjudication

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by
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the employee. ARK. CODE ANN. § 11-9-508(a). What constitutes reasonably necessary

medical treatment is a question of fact. Ark. Dept. of Correction v. Holybee, 46 Ark.

App. 232, 878 S.W.2d 420 (1994).

The claimant has been treated by a variety of physicians for his neck and

chest complaints. Dr. Newsome has recommended additional medication, which

treatment the respondents now deny. Dr. Cathey ruled out surgical treatment, but

he indicated additional physical therapy, medication, and trigger point injections

might be of benefit. The injections provided by Dr. Safman were of benefit, but the

claimant has received no additional physical therapy since Dr. Cathey’s

recommendation. The only doctor who has completely ruled out any treatment is

Dr. Safman, and as discussed above I give his opinion little weight. 

The claimant testified that the medication prescribed by Dr. Newsome

brought him some benefit, and it is well settled that success of a treatment is a

relevant factor to be considered in determining whether a treatment was reasonably

necessary. Winslow v. D&B Mechanical Contractors, 69 Ark. App. 285, 13 S.W.3d 180

(2000). Given the above, I find that the claimant has proven by a preponderance of

the evidence that additional medical treatment as prescribed by his treating

physicians remains reasonably necessary in connection with his compensable injury.
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Indemnity Benefits

An employee who suffers a compensable unscheduled injury is entitled to

temporary total disability compensation for that period within the healing period

in which he suffers a total incapacity to earn wages. Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The healing

period ends when the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982). 

Given my finding above, it seems clear the claimant remains in his healing

period. Only Dr. Newsome has opined that the claimant should be off work entirely,

and there is no evidence to show that the claimant’s condition is any worse than it

was when he was seeing Drs. Griffen, Safman, and Dickson, all of whom opined that

the claimant was capable of performing light-duty work. The respondent-employer

made light-duty work available, and the claimant attempted it for a short time –  no

more than a few weeks. The only evidence as to why the claimant was unable to

perform the offered light-duty work was his statement, “I couldn’t just sit up there

and holding [sic] my neck up for a long period of time.” 

I find that the claimant has failed to prove by a preponderance of the

evidence that he is totally incapacitated from earning wages. I therefore conclude
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that the claimant has failed to prove by a preponderance of the evidence that he is

entitled to additional temporary total disability benefits.

AWARD

The claimant has proven by a preponderance of the evidence that additional

medical treatment as prescribed by his treating physicians remains reasonably

necessary in connection with his compensable injury. The respondents are hereby

directed and ordered to pay benefits in accordance with the findings of fact and

conclusions of law set forth herein.

No indemnity benefits have been awarded herein.  An attorney’s fee may be

awarded only on indemnity benefits owed and controverted. Ark. Code Ann. § 11-9-

715. Therefore, no attorney’s fees are awarded herein.

All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann. §

11-9-809.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


