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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on November 18,
2005, at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondents represented by the HONORABLE MARK ALLEN PEOPLES, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s

entitlement to additional workers’ compensation benefits.

On November 8, 2005, a pre-hearing conference was conducted in this claim, from which

a Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects stipulations

entered by the parties, the issues to be addressed during the course of the hearing, and the parties’

contentions relative to the issues.  The Pre-hearing Order is herein designated a part of the record

as Commission Exhibit #1.

The testimony of Linda Parsons, the claimant, along with the September 28, 2005,
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deposition testimony of Dr. Demetrius Spanos, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION

Linda Lucille Parsons, the claimant, with a date of birth of December 12, 1949,

completed the ninth grade and later obtained her G.E.D.  Claimant attended a vo-tech school to

obtain a certificate to work as a certified nursing assistant (CNA) in 1987.   Thereafter claimant

attended Delta Vo-Tech in Jonesboro where she obtained a certificate to work in the medical

field as a Licensed Practical Nurse in December 1987/January 1988.  

The testimony of the claimant reflects that since obtaining her certificate to allow her to

work as a CNA and LPN she has worked predominantly in those jobs.  Regarding her

employment history, the testimony of the claimant reflects that she worked the night shift at St.

Bernard’s Hospital as a CNA in 1987, while she attended classes during the day towards her LPN

degree.  After obtaining her LPN degree claimant continued working at St. Bernard’s Hospital. 

After leaving St. Barnard’s Hospital claimant worked at Vincent Nursing Home.  

Claimant testified that she in May 1990, she commenced her employment for Jonesboro

Human Development Center and continued until December 2000.  In describing her job duties

with the Jonesboro Human Development Center, claimant testified:

I was called an LPN II.  I did medications, treatment, took
care of seizure clients when they needed it. I would be on call,
called out in the middle of the night, if someone needed us to transport
them to doctor’s appointments - - (T. 14)

Later claimant returned to St. Barnard’s Hospital for a brief period of time before commencing

her employment with respondent.  Claimant has been continuously employed in the nursing field
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since January 1988.

The testimony of the claimant reflects that in 2000 she begin working as a LPN for

respondent as a float before being assigned to 3 central.   Claimant worked the midnight shift. 

The evidence in the record reflects that at approximately 4:45 a.m., on October 29, 2001,

claimant was seen by emergency room personnel of respondent, which is a hospital.  Regarding

the events of the morning of October 29, 2001, which resulted in her obtaining medical treatment

in the emergency room, claimant’s testimony reflects:

I know I had been moved over to 3E because they needed 
a nurse over there.  And the best I can remember as I was walking
back to the desk with a chart in my hand to do some of my charting,
and my feet just like stuck to the floor, both of them, and I stopped
and fell forward ans caught my forehead and the top of my head on
the edge of a desk, like this one here (indicating).  Then I fell on down
to the floor and landed on my knees and hands. (T. 15-16).

The testimony of the claimant reflects that after looking in a mirror and seeing the injuries

to her face growing out of the accident she took photographs and provided copies to Dr. Spanos.

(CX. #4).  Claimant observed that the parts of her body evidencing trauma were her face and eyes

which displayed lots of bruising.  Claimant acknowledged that she did not suffer any broken

bones in the accident.

The testimony of the claimant reflects that while the October 29, 2001, emergency room

records reflects that she had a near fainting spell, she does not remember it.  Claimant maintains

that the fainting feeling started after she hit her head and landed on the floor.  Claimant testified

that after she fell she “felt kind of woozy and funny and my head hurt”. (T. 17).  The testimony

of the claimant reflects that she has no memory of how she got to the emergency room or

whether she continued to work after being seen by emergency room personnel on October 29,
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2001.  

Claimant’s testimony reflects that her memory from the point of accident forward has

been affected.  Claimant attributes problems of loss of memory and attention span to the October

29, 2001, accident.  Claimant explained that prior to October 29, 2001, she had other medical

problems:  

I had two heart attacks, three stents, well problems with both
shoulders.  I had surgery on one, the right shoulder, the year before and
I have ruptured discs and herniated discs in my lower back and then I 
also have a problem with my left knee. (T. 18).

Claimant added that she also had a broken elbow.   Despite the prior medical problems, claimant

testified that she was able to work a full time job prior to her October 29, 2001, injury.  Claimant

noted that she had already put in to work 12-hour shifts on weekends only, and that had been

working 10 to 12 hours a day.

Claimant testified that she continued to be treated by various doctors subsequent to the

October 29, 2001, accident, to include Dr. Johnson and Dr. Spanos, and that respondent paid for

the cost of the treatment through 2004.  Claimant’s testimony reflects that Dr. Johnson

administered several neuropsych tests to her pursuant to a  referred of Dr. Spanos.  In addition to

Dr. Spanos and Dr. Johnson, claimant testified regarding other medical provider relative to the

complaints growing out of the October 29, 2001, accident:

Dr. Shedd was their original workmen’s comp doctor and I
kept going back with headaches and the near syncope and he said that
there was not anything wrong with me, that I was fine.  So, after, I don’t
know how long, I kept going back and I finally called workmen’s comp
and they agreed for me to go see my family doctor who is Dr. Sanders
McKee.  And when I saw Dr. McKee he told me that he figured I had
had a concussion and he wanted me to see a neurologist. (T. 19-20).
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Claimant came under care and treatment of Dr. Spanos, a Jonesboro neurologist, pursuant

to the referral of Dr. McKee.  In describing the near syncope spells that she was having in

November 2001, claimant explained, “I feel like I was going to fall or like an aura before it and if

I just stop, stand still or hold onto a wall or something it would pass in a few minutes or a few

seconds”. (T. 20).  Claimant was prescribed medication for the afore.  Claimant noted that she

continues to have the “spells” to date, although less frequent.  

The evidence reflects that the claimant has had several MRIs on her brain and neck. 

Claimant underwent surgery for a non-work related shoulder problem subsequent to her October

29, 2001, accidental injury.  Claimant testified that she suffered from migraines years earlier,

however she maintains that the daily headaches that she suffers from now are more severe and 

not migraines.  Claimant’s testimony reflects that she takes Topamax and Stadol nose spary,

prescribed by Dr. Spanos in the treatment of her headaches.

In describing the problems that she attribute as residuals of the October 29, 2001,

accident, the testimony of the claimant reflects:

Well, my memory is really pretty bad and my attention span
is not real good anymore either.  And like I said, I have the headaches
that sometimes keep me from sleeping and I may be up all night with
them.  And I have to take medications every day, twice a day for the 
headaches. (T. 22).

Claimant continues to treat with Dr. Spanos for the headaches and mental problems, as well as

for her non-work related back problem.

The testimony of the claimant reflects that it is her belief that following her initial

treatment at the emergency room of respondent on October 29, 2001, she did not again receive

medical treatment until she was sent to Dr. Shedd by respondent a few days later.
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The testimony of the claimant reflects that she continued to work for respondent for a

period of time following the October 29, 2001, accident.  Claimant ceased her employment with

respondent in April 2002.  Regarding the circumstances surrounding the cessation of her

employment with respondent in April 2002, claimant testified:

I was coming out of McDonald’s and helping my mother in
the van and I shut the door and I stepped back and I stepped in a pothole
and broke my ankle and re-injured my back.  And when I went to or
called Arkansas Methodist to let them know I had broken my ankle and
could not come back for however many weeks the doctor was going to
keep me off, they told me I no longer had a job. (T. 25).

Claimant acknowledged that the resulting termination of her employment by respondent in April

2002, was not a direct result of the October 29, 2001, accident.  

Claimant has not worked any place since April 2002, and is receiving total disability

pursuant to a Social Security determination.  Claimant filed for the afore benefits in August 2002,

and received a determination in February 2005, receiving $766.00, monthly thereafter.  Claimant

asserts that she would not have been able to work after April 2002, even had she not hurt her

back:

Because my memory is not good enough.  I mean, after the 
accident I do remember some - - I don’t remember how long afterwards,
that I started having to make myself notes as to what I was doing.  Like
I might start down the hall to give an injection and I’d walk out of the 
nurses’ area and I’d go, who’s it for?  And I’d have to go back and look
to see if I’d even drawn the injection up or the medication I was taking
to a room.  And I would have to make a note as to where I was going, 
what I was going to do and this type thing, which I never had to do before. 

Almost every time I went out of the nurses’ area.  I mean I was 
really, really having a problem with it.  I don’t know how to say how many
times a day.  It was several times a day. (T. 27).

Claimant asserts that she did not have such memory problems prior to her accident of October
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29, 2001, of which she was aware.  Claimant attributes all of her memory problems to the

October 29, 2001, accident in the employment of respondent.

On September 28, 2005, the parties obtained the deposition testimony of Dr. Demetrius

Spanos, a Jonesboro neurologist, who has provided treatment to the claimant since February

2002.  During the course of his deposition, Dr. Spanos was questioned regarding his assessment

of the claimant’s permanent physical impairment of 70% to the body as a whole which he

attributed to the October 29, 2001, accident.  Dr. Spanos testified that he entered the handwritten

notations on the document, the date, and his signature. (CX #2, p. 39).  The document reflects the

handwritten entry, “AMA Guidelines 25-50% for moderately severe cognitive decline”.  Dr.

Spanos testified that the cognitive decline was measured by two (2) neuropsychological

examinations performed by Dr. Dan Johnson, a Jonesboro clinical neuropsychologist, June 11,

2002 and June 14, 2004.   

Regarding the neuropsychological examination and the measuring of the cognitive

decline, Dr. Spanos testified:

Yes, it’s a three and a half hour long exam each time.  And
I’m not - - I don’t understand exactly how they do it, because I don’t
perform the tests, obviously.  But in great part, there is a validity portion
of it to make sure that the patient isn’t malingering or, you know, in
essence trying to fake the symptoms.  And then they measure many of
the verbal skills, the memory skills, the intelligent quotient, I.Q., the - - 
I believe for the right/left brain to function, since each side does something
different.  There’s an emotional factor in it too.  In part, it’s to gauge
the validity of the test, because like any kind of lie detector test, if you
- - the first question they ask you is, “What’s your name?”  And if you
get that wrong, and - - then the rest of the test is invalid, obviously.  So,
it’s a very lengthy test, and I will get you the copy.  You can have my 
copies. . .  (JX. #1, p. 5-6).

Since he did not administer the tests, Dr. Spanos was not in a position to answer whether the
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above-mentioned criteria came under the control of the patient or the measuring of subjective

factors.  Dr. Spanos testified that Dr. Johnson found mild to moderate cognitive decline relative

to the claimant in the two studies.  When questioned regarding whether the testing addressed the

claimant’s status prior to the October 29, 2001, accident, Dr. Spanos’ testimony reflects:

We - - I have no neuropsychological testing before that.  The
tests are designed also to gauge the patient’s ability premorbidly; in 
other words, before an injury occurred, whatever injury occurred.  So
how they figure that out I don’t know, but there is a way to do it.

They have to do it in order - - I mean, they have to gauge where
you are now, compared to some previous level of function.  Clearly, I
would assume that the current level of function is much more easily
testable than what you were like before the injury, because they weren’t
there to see you, all right.  But they have ways of doing that on this 
test. (JX. #1, p. 7).

Dr. Spanos testified that the 25 to 50 % impairment rating reflected on the June 27, 2005,

correspondence is based on the AMA Guidelines, Forth Edition.  Dr. Spanos noted that he

actually placed the claimant’s anatomical impairment at 35% to the whole body.  Regarding the

prospects of any improvements in the claimant’s cognitive decline, Dr. Spanos’ testimony

reflects:

Typically, neurologically speaking for the most part, the majority
of improvement is made in the first year for - - and not just for head
injuries, but for any neurologic disease.  What we see in practice is in
reality, if you crush a nerve, if you have a stroke, if you injure your head,
if you injure your back, much of the improvement for most people happen
in the first year.  The farther out you go from an injury, as you may know,
the less likely it becomes, not impossible, just not likely, or less likely
at least. (JX. #1, p. 8).

Regarding the handwritten entry of “20 to 30 % for back” on the June 27, 2005,

correspondence, Dr. Spanos testified that it related the claimant April 2002, injury at
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McDonald’s.  Dr. Spanos further testified:

. . . .  And that was - - what I didn’t put in was the third issue, which
was the headache.  And that had been present from the first time.  And 
the headache, unfortunately, has no number.  And the guidelines talk
about headache and specify certain aspects of headache, but they don’t
give as strict a guideline as other portions of the guidelines indicate
with a number.  So, although I wrote down back, I did not include back 
in the total 70 percent.  I gave her approximately 35 percent for her 
cognitive decline, and 35 percent for her headaches, which is again, erring
on the lower end of the scale. (JX. #1, p. 9).

Dr. Spanos elaborated regarding the 35% impairment regarding the claimant’s headache and the 

AMA Guidelines:

Yes.  Yes, heading 15.9, Headache.  And you’re welcome to
have a copy of this too.  Her pain is chronic, which from - - which was 
main reason that she came in.  And the first time I saw her in February
of ‘02, headache was the primary problem.  And we’ve been dealing 
with that for every visit.  I mean, you can see that through the records.
She’s done well for certain spans, and other times, she’s not done well.
And it is marked, because as opposed to slight or moderate, over the
last year and a half to two years, her headaches have not been under as
good control from the medicine that we used initially - - (JX. #1, p. 9-10).

Regarding the severity of the claimant’s headache, Dr. Spanos testified:

That part is subjective.  And also, I take into account, of course,
in her case, four other things at the very least.  Two of them are Dr.
Johnson’s separate reports, neither of which show of malingering, that
she was coming in for gain.  Dr. Johnson is very good at what he does.
He does, I’m sure, many cases, head injuries and others, for a lot of legal
firms.  And, I mean, obviously, he can be fooled, but two separate occasions
separated by two years, it would be hard for a person, I think, to fool him.
The second is, my personal judgment, I mean, I’ve been doing this for 
ten years, and I too can be wrong, but I’ll add that.  And the fourth is, Dr.
O’Sullivan’s evaluation, which agreed with mine.  And that was an unbiased
opinion from, I think someone that Workers’ Comp. sent her to, yes? 
(JX. #1, p. 10).

Dr. Spanos testified that he was not aware that the claimant suffered from headaches prior
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to her October 29, 2001, injury.  Dr. Spanos added that he specifically questioned the claimant

during her initial consultation regarding past headaches and that she responded, “there’s no

significant past medical history of headaches, other than the rear, occasional migraine”.  Dr.

Spanos interpreted “rare” to mean “maybe a couple” in a year.  Dr. Spanos agreed that the

description the claimant gave of her headaches during her deposition was different than that she

provided during her initial visit to him.

Dr. Spanos testified regarding the 70% impairment assessed the claimant relative to the

October 29, 2001, accident:

Yes.  From the history that I obtained, her headaches
clearly became worse following the head injury.  Dr. O’Sullivan 
agreed that this was a post-traumatic headache, and in fact, may
be post-concussive, and Dr. Johnson also agreed that her cognitive
decline from the injury has deteriorated, and he compared it to her
pre-injury states, in their means of testing. (JX. #1, p. 15-16).

Regarding the results of a November 12, 2001, MRI scan of the claimant’s brain, Dr. Spanos 

testified:

It means that because the patient has hypertension, high blood
pressure, over time, there is - - let’s call it scarring of the brain.  We see
it in people that have diabetes, and people that have high blood pressure,
and elderly patients, and patient with high cholesterol, and smokers, and
this is not a finding of trauma.  (JX. #1, p. 17).

Dr. Spanos’ testimony reflects regarding objective findings/signs of a closed head injury:

Occasionally, yes.  A brain wave test, called an EEG, which was
later done, but I did not see any abnormalities of that.  Of course, it was
done a year and a half later, I think, almost.  I take these reports as objective,
even though I realize that it is a question/answer session, these reports [the
neuropsychological tests] are so lengthy that  - - and so convoluted in the 
way that they are done, that I accept them as objective. (JX. #1, p. 17).

Dr. Spanos testified that he was made aware of a head trauma that the claimant had
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suffered at the time of the initial visit.  Specifically, that the claimant had fallen at work and

struck the left side of her head on the corner of a counter.  Dr. Spanos testified that he was

provided computer generated photographs by the claimant reflecting bruising. (CX. #4). 

Regarding the correlation of a normal MRI brain scan to the presence of an injury to the

brain or nervous system, Dr. Spanos testified:

No.  Closed head injuries are often normal.  I mean, if you look
at the person, they don’t even need the bruising around the face to show
that.  MRI’s can be normal, EEG’s can be normal, and yet the patient has
symptoms from their head injury. (JX. #1, p. 19).

With respect to an objective determination of a closed head injury, the testimony of Dr. Spanos 

reflects:

There’s some semblance of taking the patient at face value.  I mean,
you have to - - we see people all the time.  In neurology, I’d say 30 to 40
percent of the patients really have psychiatric problems more so than medical
problems, and so part of the is my experience in taking care of patients, 
obviously, and I’m sure it’s the same way in law.  And so in that sense, I 
got the impression subjectively, that the story I was given by Ms. Parsons
was accurate.  And, in fact, initially for I’d say, the better part of a the first 
year, she responded very well to medication.  But like many headache patients,
from just regular migraine, let alone head injuries, sometimes that medicine
may not work with time.  So, typically, I see it as a positive sign that someone
has responded to medicine; they’re not complaining of other symptoms that 
they’re having.  I don’t have the objective evidence I think that you’re going
to want in a picture, other than the one that she has from her first fall.  I 
assume that was from the fall of 2001.  You know, because the other things
that we can test, the MRI, the EEG, don’t show the evidence that you’re 
looking for. (JX. #1, p. 19-20).

Dr. Spanos’ testimony reflects regarding the findings of the claimant’s November 12,

2001, MRI brain scan:

It indicates changes in the brain that we see in someone with 
hypertension or diabetes or some other condition that can cause hardening
of the arteries.  A less that optimal flow of oxygen from the arteries - - we’re
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talking about fine arteries here.  They’re about the size of hair, and a lack 
of oxygen flow from those arteries into surrounding brain tissue. 

It’s common.  It is common.  I have an MRI of my brain, and I have
three spots.  It is not unusual. (JX. #1, p. 21-22).

Dr. Spanos’ testimony reflects that his opinions during the September 28, 2005, deposition are to 

a reasonable degree of medical certainty. (JX. #1).

The evidence in the record reflects that on June 11, 2002, the claimant underwent a

neuropsychological evaluation under the direction of Dr. Dan Johnson, a Jonesboro clinical

neuropsychologist, pursuant to the referral of Dr. Spanos.  The report relative to the evaluation

reflects, in pertinent part:

IMPRESSION:
Current neuropsychological test findings indicate that the Ms. Parson
is experiencing deficits in some areas of neurocognitive and neurobehavioral
functioning while being well within expectations in others.  Based on the 
patient’s academic and occupational history, as well as selected subtests 
that are typically robust to most adult brain injury, the patient’s current 
overall cognitive functioning is generally commensurate with premorbid 
levels.  The patient’s performance on memory measures ranged from the
Average to Superior range.  Overall, the patient did not loose information 
over time when asked to recall either visual or auditory information on delayed
trails, suggesting information which was acquired was also well retained.
Ms. Parson’s current memory indices were significantly better that expectations
given the patient’s current overall functioning and well within normal limits
for her age, education, and estimate of premorbid functioning.  Likewise, 
the patient’s processing speed and visual-spatial/constructional abilities were
well within normal limits for her age, pre-morbid level of functioning, and
current overall level cognitive functioning.

*         *         *

The patient’s most noticeable area of cognitive deficiency was in her 
attention abilities.  Attention, concentration, and vigilance were assessed
through the use of multiple measures. . . . . .  Ms. Parson’s attention abilities
are lower the expectations based on her current level of overall cognitive
functioning, memory abilities, and most likely represent somewhat of a 
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decline compared to pre-morbid functioning.

In addition to the patient’s neurocognitive deficits detailed above, Ms.
Parson demonstrated significant emotional/behavioral distress, highlighted
by significant depressive symptomatology and considerable anxiousness
and worrying.

Etiologically, based on description of injury, available medical records, and 
current neuropsychological assessment results, the patient appears to have 
experiences an uncomplicated mild head trauma without loss of consciousness,
but with confusion-disorientation for several minutes.  Research indicates that
in the vast majority of these cases, the primary sequelae are problems with
concentration and thinking skills.  This is consistent with the patient’s current
neuropsychological testing.  A majority of patient with uncomplicated mild/
minor head trauma typically return to baseline functioning typically within a 
few months.  Attentional abilities can be noticeably adversely impacted by 
elevated levels of emotional distress.  Based on available information, Ms.
Parson most likely experienced a clinically significant level of depressive/
dysthymic and to a lesser extent anxious symptoms prior to her fall; however, 
these symptoms appear to have been exacerbated significantly by her current
general medical condition, loss of work, etc. that has occurred since the fall.  
The emotional behavior component is likely complicating/slowing her recovery
towards baseline cognitively.  

Recommendations:
   1) While the etiology of Ms. Parson’s reported episodes of syncope 
   are unknown and unexplained thus far, they could potentially interfere

with her abilities to successfully meet the responsibilities of an LPN.
The degree of interference would be in relation to severity, duration, 
and frequency of such episodes of syncope.  On a related issue, given
the nature of the patient’s job responsibilities, the patient’s attentional 
difficulties may pose some difficulties at work and should require
additional supervision until the patient’s supervisors are comfortable 
with Ms. Parson’s job performance.

   2) While I defer medication management to my physician colleagues, it 
   appears from a neuropsychological perspective that Ms. Parson could

benefit from an anti-depressant to address significant depressive 
symptomatology.  She has responded well to Effexor in the past.

   3) The patient could benefit from cognitive behavioral psychological 
   intervention to help address emotional issues.
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   4) It would be beneficial to re-assess the patient’s neurocognitive 
   And emotional/behavioral progress via neuropsychological exam

in 6 - 12 months. (CX. #1, p. 13-15).

Dr. Johnson performed another neuropsychological evaluation of the claimant on June 14, 2004.  

The report generated as a result of the evaluation reflects, in pertinent part:

Recommendations:
    1) Given the nature of the patient’s job responsibilities working as an

LPN, the patient’s attentional difficulties and current emotional/
behavioral status may potentially pose significant difficulties in the 
workplace.  These difficulties have shown little to no remission over
the past 2 years, which is indicative of future prognosis.

    2) The patient could benefit from cognitive behavioral psychological 
     intervention to help address emotional issues. (CX.#1, p. 20).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On October 29, 2001, the relationship of employee-employer-carrier existed 

among the parties.

3. On October 29, 2001, the claimant earned wages sufficient to entitle her to weekly

compensation benefits of $280.00/$210.00, for temporary total/permanent partial disability.

4. On October 29, 2001, the claimant suffered a compensable physical injury to the

brain in addition to her physical injuries to her forehead and both knees within the course and

scope of her employment with respondent.

5. The claimant reached the end of her healing period on June 14, 2004.
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6. The claimant has suffered a permanent physical impairment in the amount of 35%

to the body as a whole as a result of the compensable brain injury growing of October 29, 2001,

accident.

7. In addition to her anatomical impairment, when the claimant’s age, education, 

employment history, and other matters reasonably expected to affect her future earing capacity,

are considered, the evidence preponderated that the claimant has suffered a loss of earing

capacity in the amount of 15% over and above her anatomical impairment.

8. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of October 29, 2001.

9. The respondents have controverted the claimant’s entitlement to permanent 

disability benefits  associated with the October 29, 2001, compensable accident.

CONCLUSIONS

It is undisputed that the claimant sustained a fall at work on October 29, 2001, and

suffered physical injuries to her head and knees.  Claimant maintains that as a result of the

October 29, 2001, accident, she has sustained a permanent physical impairment and is entitled to

the payment of permanent disability to correspond with same, as well as permanent partial

disability or wage loss in excess of the anatomical impairment.  Claimant further asserts that she 

suffered a mental injury and is entitled to the payment of appropriate corresponding workers’

compensation benefits, as well as controverted attorney fees.

Respondents take the position that the condition for which the claimant seeks

compensation is not related to her compensable injury of October 29, 2001.  Further, respondents

contend that to the extent that there is any relationship shown, the condition does not satisfy the
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requirement of Ark. Code Ann. §11-9-113 in a number of respects.  Finally, respondent maintain

that to the extent that the claimant does satisfy the provisions of Ark. Code Ann. §11-9-113, any

of her disability benefits will be over the 26 weeks set forth in the statute.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.  As noted above, it is

undisputed that the claimant suffered an accidental fall at work on October 29, 2001, wherein she

suffered physical injuries to her head and knees.  The medical report relative to the claimant’s

October 29, 2001, emergency room visit following the accident detailed specific objective

finding evidencing injury to her forehead, right knee and left knee. (CX. #1, p. 1-4).

The credible evidence reflects that claimant obtained medical treatment following her

October 29, 2001, accident, under the care of various physicians.  Further, as a result of the

symptoms relayed by the claimant which she attributed to the blow to her head in the accident,

further diagnostic studies were performed to include a MRI brain scan.  In addition to medical

treatment by Dr. Spanos, a Jonesboro neurologist, claimant underwent neuropsychological

evaluations.  The afore neuropsychological evaluations performed by Dr. Dan Johnson, a clinical

neuropsychologist, yielded objective findings of a mental injury, cognitive decline.  During the

course of his September 28, 2005, deposition, Dr. Spanos referenced a diagnosis/evaluation of

the claimant’s complaint by another physician, Dr. O’Sullivan, selected by respondent who

agreed with his assessment. The medical evidence reflects that when seen by her family

physician, Dr. LL. Shedd, on November 8, 2001, claimant’s complaint was diagnosed as a

contusion to the supra-orbital area. (CX. #1, p. 7).
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While the claimant came under the care and treatment of Dr. Spanos in February 2002,

the evidence in the record reflects that she returned to the employment of respondent as a LPN

and continued in that employment until April 2002.  Claimant suffered a non-work related injury

to her ankle in April 2002.  Claimant maintains that had she not suffered the April 2002, ankle

injury she would not have been able to continued her employment with respondent due to her

memory difficulties, cognitive decline, which she attributed to the October 29, 2001,

compensable.

The evidence in the record preponderates that the claimant suffered an injury to her brain

as well as the physical injuries to her forehead and knees in the October 29, 2001, accidental fall. 

In this regard, a compensable injury to brain must be established by medical evidence supported

by objective findings.  Ark. Code Ann. §11-9-102 (4)(D).  Objective findings are those findings

which cannot come under the voluntary control of the claimant.  Ark. Code Ann. §11-9-102

(16)(A)(i).  In the instant claim, the record reflects the presence of two (2) neuropsychological

evaluations of the claimant performed by Dr. Dan Johnson, a clinical neuropsychologist. 

The objectives and purposes of the  neuropsychological evaluations performed in the instant

claim are on point with those which served as the basis for the Arkansas Court of Appeals ruling

in Wentz v. Service Master, 75 Ark. App. 296, 57 S.W.3d 753.  

There is no evidence in the record to reflect that claimant experience memory difficulties

prior to her October 29, 2001, accidental fall.  The medical reflects that claimant’s forehead

struck the counter of the nurse’ station when she fell.  Dr. Shedd assessed/diagnosed the

claimant’s injury as a contusion to the supra orbital area resulting in near syncope episodes.  A

concussion is defined as a jarring injury of the brain resulting in disturbance of cerebral function.
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Webster’s Ninth New Collegiate Dictionary 273 (1990).

The claimant’s accidental fall occurred on October 29, 2001.  As of November 8, 2001,

Dr. Shedd rendered his assessment/diagnosis and directed that the claimant under a MRI brain

scan, which was accomplished on November 12, 2001.  Claimant registered complaints of severe 

and frequent headaches which were different from migraines she had previously suffered.  The

afore resulted the claimant coming under the sanctioned care and treatment of Dr. Demetrius

Spanos, a Jonesboro neurologist, on February 12, 2002.  It was Dr. Spanos who referred the

claimant to Dr. Johnson, the clinical neuropsychologist.  Dr. Johnson performed the two (2)

neuropsychological evaluations of the claimant over the course of two years, June 2002 and June

2004, and provided his results to Dr. Spanos.

The record reflects the deposition testimony of the claimant’s treating physician, Dr. 

Spanos, a neurologist.  During the course of his deposition Dr. Spanos testified regarding the

nexus of the claimant’s complaints of cognitive decline and severe headache to the October 29,

2001, compensable accident.  While the claimant returned to the employment of respondents

following the October 29, 2001, accident, it is clear that she remained under the care of her

treating physicians for complaints growing out of the accident, including the period after her

employment was terminated in April 2002.

The evidence preponderates that the claimant began experiencing her current complaints

of memory loss (cognitive deficit) and severe headaches after her fall at work.  The medical

opinion in the record are sufficiently certain and definite that her injuries are the result of her

October 29, 2001, fall.  Accordingly, a casual relationship exists between the resulting injury and

the claimant’s work activity.  Respondents have controverted the claimant’s entitlement to
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workers’ compensation benefits relative to her brain injury, to include medical benefits

subsequent to June 27, 2004.

Ark. Code Ann. §11-9-102 (4)(F)(ii)(a) provides that permanent benefits shall be awarded

only upon a determination that the compensable injury was th major cause of the disability or

impairment.  Medical opinions addressing permanent impairment, as with compensability, must

be stated within a reasonable degree of medical certainty.  Ark Code Ann. §11-9-102 (16)(B). 

Ark. Code Ann. §11-9-704 (c)(1) provides that “any determination of the existence or extent of

physical impairment shall be supported by objective and measurable physical or mental

findings.”

In the instant claim, the claimant’s treating neurologist assessed the extent of the

claimant’s permanent physical impairment attributable to the October 29, 2001, compensable

head injury:

In my opinion to a reasonable degree of medial certainty based upon
the information presented to me, including a history by the patient, that
Linda Parson’s work injury in October, 2001, resulted in a head injury 
which is supported by objective finding, and which resulted in permanent
injuries including headaches and memory decline.  Further more, her work
accident was the major cause of her injury and she had sustained permanent
impairment of 70% to the body as a whole as a result of this accident according
to the A.M.A. Guidelines, 4th Edition. (CX. #2, p. 39).

During the course of his deposition, Dr. Spanos acknowledged his handwritten entry on the

above document which reflects, “AMA Guidelines 25 to 50 percent for moderately severe

cognitive decline”.  The claimant’s cognitive decline is reflected in the neuropsychological

evaluations administered by Dr. Johnson in June 2002 and June 2004, which are parts of the

claimant’s medical records maintained by Dr. Spanos.  Dr. Spanos elaborated with respect to the
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claimant’s actual anatomical impairment within the 25-50% range:

I actually put Ms. Parsons at around 35 percent, because some
factors have gotten better, according to Dr. Johnson, and you can divide
those out; and certain ones did get worse with time, so I didn’t - - I erred
on the lighter side of the percentage.  So, I put her around 35 percent. 
(JX. #1, p. 8).

The claimant has reached maximum medical improvement relative to her head injury.  Dr. 

Spanos noted that neurologically the majority of improvement is made in the first any neurologic 

disease or head injury.  Inclusive in the September 28, 2005, deposition of Dr. Spanos is a section

of the AMA Guidelines, 4th Ed., utilized to evaluate psychiatric impairment. (JX. #1).   

Dr. Spanos attributed 35% of the claimant’s anatomical impairment to her severe

headaches.  Dr. Spanos acknowledged that inquiring of the claimant about the severity of her

headache pain is subjective.  While Dr. Spanos took into account the results of the two

neuropsychological evaluations administered by Dr. Johnson which evidenced that the claimant

was not malingering or coming in for secondary gain, along with his own personal judgement

and an assessment by another physician, Dr. O’Sullivan, which agreed with his opinion, the

assessment regarding the claimant’s headaches are based on the claimant’s subjective complaints

of pain, and is not permitted under the statutes.  Ark. Code Ann. §11-9-102 (16)(A)(ii)(a).  The

evidence preponderates that the claimant has sustained a permanent physical impairment in the

amount of 35% to the body as a whole as a result of her compensable head injury of October 29,

2001.  Respondents have controverted the claimant’s entitlement to permanent disability benefits

relative to her compensable injury of October 29, 2001.

The claimant is a highschool graduate who has obtained certificates/licenses as a CNA

and LPN since graduating high school and while employed.  The evidence further reflects that
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the claimant’s employment history has consisted of work in the health-related/nursing field. 

Claimant had a consistent history of employment prior to her October 29, 2001, compensable

injury.  Although the claimant returned to the employment of respondent following her release to

regular duties after her October 29, 2001, accident, the credible evidence reflects that she

continued to experience difficulties with her memory.  Indeed, a review of the

neuropsychological evaluations performed in June 2002, and June 2004, note that the claimant’s

“attentional difficulties and current emotional/behavioral status may potentially pose significant

difficulties in the workplace” given the claimant’s job responsibilities working as an LPN.  The

evidence preponderates that the “current emotional/behavioral status” referenced in

neuropsychological evaluations by Dr. Johnson were the product of the claimant’s compensable

head injury, and not mental injuries or illnesses as contemplated pursuant to Ark. Code Ann.

§11-9-113, which would limit indemnity benefits to twenty-six weeks.

The evidence preponderates that when the claimant’s age, education, work

history/experience and other matters reasonably expected to affect the claimant’s future earing

capacity are considered, the claimant has suffered a loss of earning capacity in the amount to

15% over and above her anatomical impairment as a result of the October 29, 2001, compensable

head injury.  Respondents have controverted the claimant’s entitlement to permanent disability

benefits relative to the October 29, 2001, compensable head injury.     

AWARD

Respondents are herein ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly compensation benefits rate of $210.00, to correspond with the

claimant’s permanent partial disability of 50% to the body as a whole, which represents a 35%
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anatomical impairment and 15% loss of earing capacity, as a result of the claimant’s

compensable head injury of October 29, 2001.  Said sums accrued shall be paid in lump with out

discount.

Respondents are further ordered and directed to pay all reasonable related medical,

hospital, nursing and other apparatus expenses, to include medical related travel, growing out of

the claimant’s compensable head injury of October 29, 2001.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

         ___________________________________________
Andrew L. Blood, Administrative Law Judge

 

   


