
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F405352

JANICE M. PARKER CLAIMANT

COMCAST CORPORATION RESPONDENT EMPLOYER

USF&G INSURANCE RESPONDENT CARRIER

ORDER AND OPINION FILED MAY 24, 2006

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant appeared pro se.

Respondents represented by the HONORABLE DAVID C. JONES, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on April 19,

2006.  A prehearing conference was held and a prehearing order was filed on March

15, 2005.  A copy of the prehearing order was marked as Commission Exhibit No. 1

and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a May 8, 2004, compensable injury, but
later amended to a May 8, 2004, incident.

2.  The compensation rates are $428/321.

3.  The respondents have accepted a 13% permanent
impairment rating.

The claimant contends that she sustained a compensable injury on May 8, 2004,

and is entitled to additional medical benefits, temporary total disability benefits from

June 3, 2005 through December 28, 2005, and entitled to temporary partial disability
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benefits from December 19, 2005, to a date to be determined.

Respondents contend the claimant did not sustain a compensable injury while

performing employment services.  Respondents initially accepted the claim as

compensable and paid all appropriate benefits; however, after taking the claimant’s

deposition, respondents controverted the claim and contend that the claimant was not

performing employment services at the time of her injury.  Respondents contend the

courts have not expanded the case law to cover the premises exception as far as being

in a building and parking lot.

Alternatively, if the claim is found to be compensable, respondents contend the

claimant’s L5-S1 herniation is not a result of the original injury and any further treatment

is not reasonable and necessary.  Respondents further contend that no temporary total

disability or temporary partial disability benefits are owed after May 2005, when the

claimant was released from the doctor’s care.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Temporary total disability benefits.

3.  Temporary partial disability benefits.

4.  Additional medical benefits.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:
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FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on May 8, 2004.

2.  The compensation rates are $428/321.

3.  The respondents have accepted a 13% permanent impairment rating.

4.  The claimant has failed to prove by a preponderance of the evidence that she

was performing employment services at the time of her injury on May 8, 2004.

DISCUSSION

The claimant, 45 years of age, began her employment with the respondent in

1997, as a customer service executive.  The claimant was working on Saturday, May 8,

2004, for a four-hour overtime shift when the incident at issue occurred.  According to

the claimant, in order to enter the building on a weekend, you must first scan your

badge.  She went to the break room on the first floor to get a drink and she scanned her

badge to gain entry to the break room.  The claimant left the break room and entered

the elevator to go to the third floor and her work station.  The claimant described what

happened next:

I got to the third floor, and the door opened.  And I always
have this thing - - I just kind of look at the wall, you know. 
So I came from the back, and, as I proceeded to walk off,
when I stepped off on my left leg, I just went down.  I just
came down to the third floor.  And my stuff in my hands - -
Of course, I was trying to balance myself, so I dropped like
my drink and my CD’s.  I don’t remember if my purse fell off
my shoulder, or not.  But, anyway, when I was able to
balance myself, I turned back around to see what had
happened.  Well, at that time, the elevator floor was up
between the third and fourth floors - - It was going on up.  - -
and the doors was just beginning to close.
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So at that time I went ahead and took my badge and entered
into the Call Center.  And I turned on the lights.  And, about
that time, when I turned the lights on, the lead person, which
was Belinda Redding, she showed up.

And I told her - - I said, ‘I almost broke my’  - - I was thinking
in terms of neck because I jerked so.  I said, ‘I almost broke
my neck.’  I said, ‘That elevator just tripped me.’  (T., p. 19,
lines 6-25; p. 20, lines 1-3.)

The claimant reported the incident to the lead person, Belinda, and proceeded to

sign in on the telephone and begin her work.  After working for a time, the claimant

began experiencing leg pain and went to the doctor at the direction of the employer. 

The claimant’s foot later was numb and additional medical was sought and paid for by

the respondents.  The first back surgery was June 8, 2004, and a second back surgery

was performed on September 13, 2004, and both were paid by the respondents.  The

claimant underwent physical therapy and later had the series of three injections for

pain.  The claimant next participated in a functional capacity evaluation in May 2005

and she became ill in late May 2005.

According to the claimant, by June 2005, she was in a great deal of pain and

went to the emergency room.  She did go back to see Dr. Scott Schlesinger and he

ordered a MRI and then recommended a third surgery.  At that time, the claimant

contended she was not working but continued to go to physical therapy.  About

December 19, 2005, the claimant began working four hours a day and she has now

worked up to six hours per day beginning on March 16, 2005.

The claimant contends that she sustained a compensable injury on May 8, 2004,

while exiting the elevator on her way to her office to begin work.  Respondents contend

the claimant was not performing employment services because she had entered the
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building and gone to the break room and was still en route to her office and had not

begun work.

A compensable injury does not include an “[i]njury which was inflicted upon the

employee at a time when employment services were not being performed.”  Ark. Code

Ann. §11-9-102(4)(B)(iii).  An employee is performing employment services when he or

she is doing something that is generally required by his or her employer.  Collins v.

Excel Spec. Prods., 347 Ark. 811, 69 S.W.3d 14 (2002).  The test for determining

whether an employee was injured while performing employment services is the same

as the test for determining whether an injury occurred out of and in the course of

employment; whether the injury occurred within the time and space boundaries of the

employment when the employee was carrying out the employer’s purpose or advancing

the employer’s interest directly or indirectly.  Id.; White v. Georgia-Pacific Corp., 339

Ark. 474, 6 S.W.3d 98 (1999); Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381,

944 S.W.2d 524 (1997).  Thus, the critical issue is whether the interests of the

employer were being directly or indirectly advanced by the employee at the time of the

injury.  Collins, supra.

The claimant relies on Caffey v. Sanyo Mfg. Corp., 85 Ark. App. 342, 154

S.W.3d 274 (2004).  In Caffey, the claimant was required to clock in at 7:30 a.m.,

requiring her to arrive at work in time to exhibit her identification badge to two security

guards before clocking in.  Ms. Caffey complied with these procedures on the day she

was injured, but before clocking in, she slipped and fell within 200 feet of her

workstation and within 5 feet of the time clock.  The Court held that the claimant was
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performing “employment services” when she slipped and fell on her way to clock in for

the morning shift.

Respondents specifically identified two cases that should be considered in

deciding the instant claim.  Respondents first identified Foster v. Express Personnel

Services, CA 05-602 (Ark. App. 1-4-2006), where the Court held that the claimant was

injured in an area in which employment services were expected of her and that she was

furthering her employer’s interests when she was injured.  Ms. Foster’s office was on

the second floor of the building; however, she had to process paperwork she picked up

at the cashier’s desk and warranty desk in the service building and was injured when

she slipped and fell in the service bay area.  The Court held in Foster that the issue was

not whether she was “on the clock” when she was injured or whether she was on her

way to the cashier’s desk or her own desk.  The Court held the issue is whether the

injury occurred within the time and space boundaries of the employment when the

claimant was carrying out the employer’s purpose or advancing its interest directly or

indirectly, citing Collins v. Excel Spec. Prods., 347 Ark. 811, 69 S.W.3d 14 (2002).

The second case cited by respondents is Wallace v. West Fraser South, Inc.,

(05-254) (Ark. 1-26-2006).  In Wallace, the Supreme Court held that Mr. Wallace was

performing employment services when he was crossing a board that had been placed

over a muddy ditch so that employees could “walk across there and to the bathroom . . .

without having to wade mud,” and he slipped and fell, twisting his knee.  The Court held

that the claimant’s injuries occurred within the “time and space boundaries of his

employment.”  The question then is whether he was “carrying out the employer’s
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purpose or advancing the employer’s interest directly or indirectly.”  The Court held that

the Commission accepted as true Wallace’s account that he was “coming off of a

break,” when the accident occurred and was returning to his work area after an

authorized rest period.  See, Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.3d 1

(2002); Matlock v. Ark. Blue Cross Blue Shield, 74 Ark. App. 322, 49 S.W.3d 126

(2001).

In the present case, the claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury while performing employment

services.  The claimant entered the public building where her employer is housed.  The

claimant works on the third floor in a customer service center.  The testimony is

undisputed that the claimant first went to the break room, got a beverage, entered the

elevator and while exiting the elevator on the third floor sustained a back injury.  The

elevator appeared not to have stopped level with the floor and the claimant jerked while

stepping off and landing.  The claimant’s office is located on the third floor and requires

access with a badge for a key to gain entry and the claimant had not reached her office

at the time of the incident.  The claimant was merely en route to her work station where

she had to sign in by telephone to begin her duties.  The claimant had not actually

begun any work activities at the time of the incident nor did she have to pick up mail,

invoices or other business papers on her way to her office.  While the claimant was on

the premises where her employer is housed, she was in the public space of the elevator

and hallway before actually entering her work area.

The Court held in Hightower v. Newark Publ. Sch. Sys., 57 Ark. App. 159, 943

S.W.2d 608 (1997), that the claimant who slipped and fell on an icy parking lot was not
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entitled to benefits as she was not performing employment services at the time of her

injury.  The Court went on to say:

The language of Ark. Code Ann. §11-9-102(5)(B)(iii)
excludes from being compensable injuries that occur ‘at a
time when employment services were not being performed.’ 
This provision seems clearly aimed at eliminating the
premises exception to the going and coming rule since,
under a strict construction of Ark. Code Ann. §11-9-
102(5)(B)(iii), merely walking to and from one’s car, even on
the employer’s premises, does not qualify as performing
‘employment services.’ . . .

Id., at 164.

The instant case can be distinguished from the Foster case, as Ms. Foster was

injured in an area where employment services were expected of her and she was

furthering her employer’s interests when she was injured.  The claimant’s duties in the

instant case did not begin until she signed in by telephone.   The instant case can also

be distinguished from the Wallace case as Mr. Wallace was already engaged in work

activities at the time of his injury and was engaged in conduct permitted by his employer

and his actions were consistent with his employer’s interests in advancing the work.  Mr.

Wallace testified that when he went on break, that involved walking to the break room,

using the restroom and walking back to work.  It is settled law that injuries occurring

while an employee is on the way to or from toilet facilities arise within the course of

employment.  Collins, supra; Pifer, supra; Matlock, supra.  The claimant in the instant

case was arriving for work and going to her office to begin work.

The instant case can be distinguished from the Caffey case in that Ms. Caffey

was required to use her badge to clock in at a time clock before she could enter her
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work station and begin her work.  Ms. Caffey slipped and fell on the employer’s

premises within five feet of the time clock.  In the instant case, the claimant was injured

in the public space of the building before she entered her employer’s space and before

she actually began any employment duties.  The claimant in the present case signed in

by telephone at her desk to begin her work duties.

After considering all the credible evidence, I find the claimant has failed to prove

by a preponderance of the evidence that she was performing employment services at

the time of her injury.  Since I have not found the claim to be compensable, I have not

addressed the claimant’s request for additional medical treatment and temporary total

disability and temporary partial disability benefits.

ORDER

The claimant has failed to prove by a preponderance of the evidence that she

was performing employment services at the time of her injury on May 8, 2004.  The

claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


