
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  E811739 

ROBERT MURPHY, Employee  CLAIMANT

FORSGREN, INC., Employer  RESPONDENT

GENERAL ACCIDENT INSURANCE CO., Carrier RESPONDENT

OPINION FILED MARCH 7, 2006

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by F.S. “RICK” SPENCER, Attorney, Mountain Home, Arkansas.

Respondents represented by MICHAEL E. RYBURN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 6, 2006, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on November 7, 2005, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer-carrier existed among the parties on

September 24, 1998.

3.   The claimant suffered a compensable injury to his right lower extremity on

September 24, 1998.

4.   The claimant was earning an average weekly wage of $605.00 which would

entitle him to compensation at the maximum rates of $359.00 for total disability and

$269.00 for permanent partial disability benefits.

5.   The claimant was rated with a 27% rating to the right foot which has been
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accepted and paid by respondent.

Subsequent to the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $484.97 which would entitle him to compensation at the rate of

$323.00 for temporary total disability benefits and $242.00 for permanent partial disability

benefits.   The parties also agreed to stipulate that respondent controverted compensability

of injuries to claimant’s neck, back, and depression.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries to neck and back on September 24, 1998.

2.   Compensability of depression.

3.   Unpaid medical relating to neck, back and depression.

4.   Payment for pain pump.

5.   Temporary total disability benefits from January 28, 2002 through a date yet to

be determined.

6.   Attorney fee.

Subsequent to the pre-hearing conference the claimant raised a number of

constitutional issues.   These constitutional issues are set out in a letter dated January 10,

2006, which was admitted as Claimant’s Exhibit Number 3.

The claimant contends that in addition to the injury to his right lower extremity, he

also suffered compensable injuries to his neck and back on September 24, 1998.  He also

contends he suffers from depression as a result of his compensable injury.   Claimant

seeks payment for unpaid medical relating to his neck, back, and depression, including a

pain pump.  Claimant also requests temporary total disability benefits from January 28,

2002 through a date yet to be determined and an attorney fee.

The respondents contend the claimant suffered only a compensable injury to his

right lower extremity on September 24, 1998 and did not suffer compensable injuries to his

neck or back.  Also, depression is not compensable.  Respondent contends it has paid all
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benefits relating to claimant’s compensable injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer-carrier existed among the parties on

September 24, 1998.

3.   The claimant suffered a compensable injury to his right lower extremity on

September 24, 1998.

4.   The claimant was rated with a 27% rating to the right foot which has been

accepted and paid by the respondent.

5.   The parties’ stipulation that claimant earned an average weekly wage of $484.97

which would entitle claimant to a compensation rate of $323.00 for temporary total disability

benefits and $242.00 for permanent partial disability benefits is hereby accepted as fact.

6.   The parties’ stipulation that respondent has controverted compensability of

claimant’s neck, back, and depression is also hereby accepted as fact.

7.   Claimant has failed to prove by a preponderance of the evidence that the

Arkansas workers’ compensation law or the Commission’s procedures for conducting

hearings is a violation of either the Arkansas or United States Constitutions.

8.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his neck and back on September 24, 1998.

9.   Claimant has failed to prove by a preponderance of the evidence that his
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depression is causally related to his compensable injury of September 24, 1998.

10.   Claimant has failed to prove by a preponderance of the evidence that

respondent is liable for payment of insertion of a pain pump.

11.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to temporary total disability benefits beginning January 28, 2002 and continuing

through a date yet to be determined.   

FACTUAL BACKGROUND

The claimant is a 47-year-old man with a ninth grade education who has some

trouble reading and writing.   Claimant has primarily worked throughout his adult life in

concrete construction work.   Claimant had been working for the respondent for

approximately nine weeks at the time of his accident on September 24, 1998.   On that

date the claimant was riding on the side of a backhoe which was being driven by an

employee named Jason.  Claimant testified that as he turned to hear what Jason was

saying to him the rear tire of the backhoe caught his foot which caused him to jump off the

backhoe and fall to the ground.   Claimant’s entire foot was under the tire and it had rolled

over his leg to a point between his kneecap and his foot.  Claimant testified that Jason

accelerated the backhoe in reverse which threw claimant’s leg out away from him and spun

him in two complete circles.   Claimant testified that his right foot was rolled into a ball.   

After the accident claimant was taken by the respondent to the emergency room at

Sparks Hospital in Fort Smith.   Claimant was admitted to the hospital and underwent

surgery to repair numerous fractures in his right foot and ankle.   Following his surgery the

claimant developed hammertoes and claimant requested a change of physician to Dr.

Claude Martimbeau, who wanted to perform surgery to correct claimant’s hammertoes.

Claimant testified at his deposition that the respondent wanted a second opinion and sent

him to Dr. Ruth Thomas.   Claimant testified that he was impressed by Dr. Thomas and
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allowed her to perform surgery on April 13, 2001 to repair the hammertoes and remove

hardware.   Claimant was eventually released by Dr. Thomas as having reached maximum

medical improvement on September 4, 2001.   Dr. Thomas also assigned claimant a

permanent physical impairment rating of 27% which has been accepted and paid by the

respondent.

Claimant has also developed problems with his neck and back which he attributes

to the injury of September 24, 1998.   In addition, claimant contends that he suffers from

depression as a result of that accident.   Claimant seeks payment of medical benefits

relating to his neck, back, and depression, as well as payment for a pain pump, temporary

total disability benefits beginning January 28, 2002 and continuing through a date yet to

be determined, as well as a controverted attorney fee.

ADJUDICATION

The first issues for consideration involve claimant’s contention that the Arkansas

workers’ compensation law as well as the Commission’s procedure for adjudication of

claims violates the Constitutions of the United States and the State of Arkansas.

Acts of the legislature are entitled to a presumption of constitutionality.   Golden v.

Westark Community College, 58 Ark. App. 209, 948 S.W. 2d 108 (1997).    The party

challenging a statute has the burden of proving that it is unconstitutional.  Lambert v.

Baldor Electric, 44 Ark. App. 117, 868 S.W. 2d 513 (1993).   I find that claimant has failed

to meet his burden of proving by a preponderance of the evidence that the Arkansas

Workers’ compensation law or its procedure for adjudication of claims including the hiring

of administrative law judges violates the Constitutions of the United States or the State of

Arkansas.  In Tony Long v. Wal-Mart Stores, Inc., Full Commission Opinion filed January

25, 2006 (F309931), the Commission noted that the claimant in that case was asserting

that the workers’ compensation system employing administrative law judges violated due
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process, equal protection, and separation of powers.  The Commission cited three cases

wherein it had refuted those constitutional issues.   These cases included Plummer v. Wal-

Mart Stores, Inc., Full Commission Opinion filed October 10, 2005 (F209057); Edwards v.

Galloway Sand and Gravel, Full Commission Opinion filed October 11, 2005 (F109737);

and Bland v. Baxter Regional Medical Center, Full Commission Opinion filed August 16,

2005 (F204378).   

The Commission in Long also noted that the claimant in that case contended that

administrative law judges are pressured to rule for or against claimants based upon

political interests.  The Commission in Long indicated that claimant had not provided any

evidence to demonstrate that the administrative law judge was under pressure or biased

in any degree against the claimant.   Likewise, the claimant in this case has not

demonstrated that this administrative law judge was under pressure or biased in any way

against the claimant.

In summary, I find that claimant has failed to prove by a preponderance of the

evidence that the Arkansas workers’ compensation law or the Arkansas Workers’

Compensation Commission’s employment of administrative law judges is a violation of

constitutional due process, equal protection, or separation of powers of either the

Constitutions of the United States or the State of Arkansas.

The next issue for consideration involves claimant’s contention that he suffered a

compensable injury to his neck and back as a result of the accident which occurred on

September 24, 1998.  It was claimant’s testimony that he knew he was having severe

problems with his neck and back when he returned home from the hospital approximately

one week after his accident on September 24, 1998.   Claimant testified that he made

complaints of neck and back pain to his treating physicians, including Dr. Ruth Thomas.

          Despite claimant’s testimony that he made complaints of neck and back pain to his

treating physicians throughout his course of treatment beginning in 1998, documentary
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evidence in the form of the medical records submitted at the hearing indicates that claimant

did not seek medical treatment for any complaints of back pain until May 14, 2001, more

than two and one-half years after his injury.   Introduced into evidence is a medical report

from the Baxter Regional Medical Center emergency room dated May 14, 2001.   That

report indicates that claimant sought medical treatment with a chief complaint of back pain.

That report also indicates that the onset of the pain occurred some two to three weeks

earlier, not at the time of the incident in 1998.   The medical records indicate that claimant

returned to the emergency room for continued back complaints on May 17, 2001, and

again gave a history of his complaints having begun two weeks earlier.   At that time the

claimant was instructed to receive follow-up treatment from Dr. Ruth Thomas.   Claimant

was next evaluated by Dr. Ruth Thomas on May 23, 2001; however, Dr. Thomas’ medical

report of that date makes no mention of any low back complaints.

Even though claimant contends that he reported back and neck complaints to Dr.

Thomas, the medical records from Dr. Thomas dated February 21, 2001, May 23, 2001,

and April 25, 2002, do not contain any mention of any low back complaints.  

With respect to this issue, it should be noted that claimant was involved in a motor

vehicle accident in 1999 at which time his truck was totaled when he struck the vehicle of

another individual who ran a traffic signal.   Claimant settled this case and it should be

noted that this motor vehicle accident occurred before the medical records reflect claimant

seeking medical treatment for any back complaints.

In support of his contention, claimant also relies upon the opinion of Dr. Tony Raben

who has opined that claimant’s back and neck complaints are causally related to the

accident which occurred in September 1998.   I find that Dr. Raben’s opinion is entitled to

little weight given the evidence presented in this case.   First, I note that Dr. Raben did not

evaluate the claimant until January 27, 2002, more than three years after the accident

occurred.   Furthermore, it appears that Dr. Raben’s opinion is based upon the history
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given to him by the claimant that he had had chronic back pain since the time of the 1998

injury.   As previously noted, the medical reports do not note any complaints of back pain

until May 14, 2001, more than two and one-half years after the accident.   Furthermore,

there is no indication that Dr. Raben was aware that claimant had been involved in a motor

vehicle accident in 1999 before claimant first sought medical treatment for complaints of

back pain.

Finally, I note that Dr. Raben in his report of January 24, 2003, also indicates that

a possible explanation for claimant’s back complaints is a gait alteration caused by the

injury to claimant’s right foot.

With respect to Dr. Raben’s opinion, I note that this explanation is totally contrary

to the testimony of the claimant.   Claimant at no time testified that his back problems were

caused by an altered gait from his compensable right foot injury.   To the contrary, claimant

testified that he suffered the injury to his neck and back at the time of the incident in

September 1998 and that he noticed those back problems approximately one week later

when he returned home from the hospital.   Furthermore, this would contradict claimant’s

testimony that he consistently reported problems of neck and back pain to his treating

physicians throughout his course of  medical treatment beginning in 1998.

Also in support of his contention, claimant relies upon the opinion of Dr. Cheney who

opined in a letter dated December 23, 2005 that claimant’s neck and back problems were

due to injuries suffered on September 24, 1998.   I also find that Dr. Cheney’s opinion is

entitled to little weight given the fact that he did not even evaluate the claimant until March

1, 2004, more than five years after claimant’s compensable injury.   Furthermore, given the

fact that the medical records do not reflect any requests for medical treatment relating to

claimant’s back condition until more than two and a half years after the September 1998

injury, I find that Dr. Cheney’s opinion is entitled to little weight.   

Finally, with respect to this issue, I note that the claimant introduced into evidence
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a functional capacities evaluation which was performed in April of 1999.   That functional

capacities evaluation primarily dealt with the injury to claimant’s right foot and his ability to

return to work.   However, the functional capacities evaluation does indicate that in addition

to claimant’s right foot that he complained of pain in the left side of his low back.  However,

there is no mention of an injury as a cause of claimant’s low back complaints, much less

a work-related injury.   Furthermore, the claimant did not seek any medical treatment for

his low back complaints until May 14, 2001, at which time he gave a history of onset of two

to three weeks earlier.   Again, this was more than two and one-half years after the

claimant’s compensable injury.

In summary, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his neck and back

as a result of the accident which occurred on September 24, 1998.   Despite claimant’s

testimony that he consistently complained of back pain to his treating physicians, including

Dr. Thomas, the medical reports do not indicate that claimant sought any medical

treatment for low back complaints until May 14, 2001, more than two and one-half years

after his compensable injury.   Furthermore, at that time the claimant gave a history of his

back pain having begun some two to three weeks earlier.   Given this evidence, I simply

find that claimant has failed to meet his burden of proving by a preponderance of the

evidence that he suffered a compensable injury to his neck and/or back on September 24,

1998.

Claimant also contends that he suffered a psychological injury as a result of his

compensable injury of September 24, 1998.   Psychological injuries are governed by the

provisions codified at A.C.A. §11-9-113.  In order for a mental injury or illness to be

compensable, it must have been caused by a physical injury and claimant has the burden

of proving by a preponderance of the evidence that it arose out of and in the course of their

employment.   In this particular case, claimant contends that he suffers from depression
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as a result of his compensable September 1998 injury.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that his depression is compensable.   First, I have

previously determined that claimant has failed to prove by a preponderance of the

evidence that he suffered a compensable injury to his neck and/or back as a result of the

injury on September 24, 1998.   Therefore, those conditions cannot serve as a basis for

a compensable mental injury or illness.   A review of the medical evidence indicates that

claimant’s initial complaints of a psychological condition did not appear until December

2002, more than four years after the claimant’s injury.

Furthermore, Dr. Ruth Thomas, claimant’s primary treating physician, in her report

of February 21, 2001 notes that claimant suffers from no psychological problems.   Shortly

thereafter, on September 4, 2001 Thomas stated that claimant had reached maximum

medical improvement with respect to his work-related injury and assigned claimant a

permanent physical impairment rating.  It was not until more than one year later that

claimant sought treatment for a psychological condition.

In summary, given Dr. Thomas’ notation in her report of February 21, 2001 that

claimant suffers from no psychological problems as well as the fact that claimant was

released as having reached maximum medical improvement by Dr. Thomas on September

4, 2001 and the fact that claimant did not seek treatment for any psychological condition

until more than one year later in December 2002, I find that claimant has failed to prove

by a preponderance of the evidence that his depression is causally related to his

compensable right foot injury.   To the extent that claimant might suffer from depression

as a result of his back and neck condition those conditions are not compensable; therefore,

any depression arising from those conditions is not compensable.

Having found that claimant has failed to meet his burden of proving by a
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preponderance of the evidence that his neck, back, and depression are compensable,

respondent is not liable for payment of any medical treatment relating to those conditions.

Likewise, I find that claimant has failed to prove by a preponderance of the evidence that

respondent is liable for payment of the insertion of a pain pump.  First, claimant has failed

to prove by a preponderance of the evidence that the proposed pain pump is for treatment

of his compensable work-related injury to his right extremity.   Furthermore, according to

claimant’s own testimony on direct examination, he is still not sure whether he even wants

a pain pump inserted.   Based upon this evidence, I find that respondent is not liable for

the insertion of a pain pump for claimant’s compensable injury.

Finally, claimant requests temporary total disability benefits beginning January 28,

2002 and continuing through a date yet to be determined.   In order to be entitled to

temporary total disability benefits, claimant has the burden of proving by a preponderance

of the evidence that he remains within his healing period and that he suffers a total

incapacity to earn wages.   Arkansas State Highway & Transportation Department v.

Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).   Here, according to Dr. Thomas’ report

of September 4, 2001, the claimant had reached maximum medical improvement for his

compensable right foot injury.   There is no indication that claimant re-entered his healing

period or that he suffered a total incapacity to earn wages as a result of his right foot injury

subsequent to that date.   While claimant may have been incapacitated due to other

conditions, those conditions have been determined not to be compensable.

Finally, I note that while claimant requested temporary total disability benefits as of

January 28, 2002, the documentary evidence contains a medical report from the hospital

dated January 29, 2002, indicating that claimant had sought medical treatment for an injury

to his left leg following an incident with a motorcycle.

In short, claimant has failed to prove by a preponderance of the evidence that he

is entitled to additional temporary total disability benefits subsequent to January 28, 2002
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as a result of his compensable injury.

ORDER

Claimant has failed to prove by a preponderance of the evidence that the Arkansas

workers’ compensation law or the Commission’s procedures for employing administrative

law judges are conducting hearings is a violation of the constitutions of the United States

of America or the State of Arkansas.   Claimant has also failed to prove by a

preponderance of the evidence that he suffered a compensable injury to his neck and/or

back on September 24, 1998.   Claimant has also failed to prove by a preponderance of

the evidence that his depression is compensable.   Finally, claimant has failed to prove by

a preponderance of the evidence that respondent is liable for any unpaid medical benefits,

a pain pump, or temporary total disability benefits subsequent to January 28, 2002. 

Claimant’s claim for additional compensation benefits is hereby denied and dismissed.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


