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STATEMENT OF THE CASE

On April 13, 2006, the above-captioned claim came on for a hearing in

Texarkana, Arkansas. A pre-hearing conference was conducted on December 12,

2005, and a Prehearing Order was entered that same day. A copy of the December

12, 2005, Prehearing Order has been marked as Commission Exhibit No. 1 and made

a part of the record herein without objection. At the hearing, the parties confirmed

that the stipulations, issues, and respective contentions, as amended, were properly

set forth in the Prehearing Order.

The parties stipulated that the Arkansas Workers’ Compensation

Commission has jurisdiction of this claim; that the employee/self-insured employer
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relationship existed at all relevant times, including March 2005; that respondents

have controverted this claim in its entirety; and that claimant earned wages

sufficient to entitle him to a compensation rate of $178. At the hearing, the parties

further stipulated that the claimant was off of work from March 26, 2005, through

May 10, 2005. 

The parties agreed that the issues to be presented were whether the claimant

sustained a compensable hernia injury; whether the claimant is entitled to

temporary total disability benefits and medical treatment; and attorney’s fees.

The claimant contends that he sustained compensable hernia injuries on or

about March 25, 2005; that he should be awarded temporary total disability benefits

from March 26, 2005, through May 10, 2005, during which time he was off work to

recover from the hernia surgery; that the medical treatment he has received to date

has been reasonable, necessary, and related to his compensable injuries; and that

respondent should be ordered to pay his attorney’s fees as permitted by law.

Respondents contend that the claimant did not sustain a compensable injury

as defined by the Arkansas Workers’ Compensation Act.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are hereby made in accordance

with Ark. Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact.

3. The claimant has proven by a preponderance of the evidence that he

sustained a hernia injury arising out of and in the course of his employment;

that his injury caused internal physical harm to the body requiring medical

services; that the existence and extent of his injury is established by medical

evidence supported by objective findings; and that his injury was caused by

a specific incident identifiable by time and place of occurrence. 

4. The claimant has proven by a preponderance of the evidence that the

occurrence of his hernia immediately followed as the result of sudden effort

or severe strain; that there was severe pain in the hernial region; and that the
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pain caused the claimant to cease work immediately. 

5. The claimant has proven by a preponderance of the evidence that notice of

the occurrence of his hernia was given to the respondent-employer within

forty-eight (48) hours thereafter; and that the physical distress following the

occurrence of the hernia was such as to require the attendance of a licensed

physician within seventy-two (72) hours after the occurrence. 

6. The claimant has therefore proven by a preponderance of the evidence that

he sustained a compensable hernia injury.

7. The claimant has proven by a preponderance of the evidence that he was

within his healing period and totally incapacitated from earning wages from

March 26, 2005, through May 10, 2005. 

8. The claimant has therefore proven by a preponderance of the evidence that

he was entitled to temporary total disability benefits from March 26, 2005,

through May 10, 2005.

9. The claimant has proven by a preponderance of the evidence that the

treatment received in connection with his compensable hernia injury has

been reasonably necessary. 

10. The respondents have controverted this claim in its entirety.
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DISCUSSION

I. History

The claimant, employed by the respondent-employer as a stocker, worked

an eight-hour shift beginning at 10 p.m. on March 25, 2005. He testified that at some

point during that shift, either in the late evening of March 25 or the early morning

of March 26, he felt “an immediate pop” and “constant burning” in his abdomen

while lifting a case of canned goods. He testified that he stopped work and went to

the restroom to examine himself. When he looked at his stomach, he observed “a

quarter sized lump right above my belly button area.” He testified he had never

seen or experienced anything like this, and that he was not sure what he had done.

He returned to his work and completed stocking the aisle he was on. He then

moved to another aisle to work with co-worker Reginald Works and supervisor

Tina Newberry. The claimant testified that he told Works about his injury, and that

Newberry overheard their conversation and asked him about it. The claimant then

completed his shift and went home. He testified that his symptoms grew worse and

he went to see his family physician later that morning (the morning of March 26).

Dr. Mark Floyd saw the claimant on March 26. Dr. Floyd’s handwritten notes

are difficult to decipher, but it is at least clear that he observed the knot on the

claimant’s abdomen and diagnosed an umbilical hernia. Dr. Floyd referred the
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claimant to a surgeon, Dr. Luis Barandiaran, who performed a hernia repair surgery

on March 30. 

The claimant testified that when he left Dr. Floyd’s office on March 26, he

called the store manager, Cash Chism, and “told him what had happened.” He

requested a leave of absence form from the respondent, completed it, and took it to

Dr. Floyd for signature. The record contains two such forms. One is signed by the

claimant and dated March 26, with the signature of Dr. Floyd dated March 29. This

form indicates the claimant was taking leave for a work-related injury. The other

form is likewise signed by the claimant but dated March 31, and Dr. Floyd’s

signature is dated March 31. The record does not explain why there are two separate

forms, nor does the record establish when these forms were provided to the

respondent. 

The claimant testified that on the evening of March 26, he telephoned the

respondent’s night manager, King Bailey, and informed him of the injury: “I told

him that about midnight last night that I had had an incident and I told him that if

he needed any kind of witnesses to talk to Tina or Reggie.” 

The claimant again talked to store manager Chism after the surgery, and he

understood Chism to say his injury was not work related. The claimant testified he

then talked to Newberry, and she took him to talk to Bailey. The claimant said that



-7-

Bailey refused to complete an accident report and said the claimant was only out for

money. The following day, April 17, the claimant completed a written statement of

the incident and submitted it to the respondent. In that statement, the claimant

wrote: 

I, Brad E. Murphree, was stacking groceries over on one

of the can asiles [sic] last night. About 12:00 midnight I

had a pop in my stomach area right above my naval.

Then following, a burning felling [sic] after the pop. I

can’t remember if I was just coughing, lifting freight, or

the combination of the two when the pop and burn had

happened.

Newberry completed a written statement as well. She testified, consistent

with the statement, that the claimant did not report a work-related injury to her. She

testified that she overheard the claimant and Works talking in the breakroom, and

that the claimant only mentioned having a knot in his stomach. She wrote in her

statement that she thought the claimant was only trying to avoid working. Neither

Bailey nor Chism testified at the hearing. A written note purportedly authored by

Bailey was introduced into the record, but I find it to be unsubstantiated hearsay

evidence entitled to no weight. Works testified at the hearing, and his testimony

essentially corroborated the claimant’s testimony, including the claimant’s

testimony that he mentioned the injury that night to Works and to Newberry, and

that it was clearly understood that the injury had occurred during that shift.
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II. Adjudication

A. Compensability

For the claimant to establish a compensable injury as a result of a specific

incident, the following requirements of Ark. Code Ann. § 11-9-102 (4)(A)(i) must be

established: (1) proof by a preponderance of the evidence of an injury arising out of

and in the course of employment; (2) proof by a preponderance of the evidence that

the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. § 11-9-102(16), establishing the

existence and extent of the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is identifiable by time and place

of occurrence. Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim, compensation must be

denied. Id. Moreover, to prove the compensability of a hernia, a claimant must

prove by a preponderance of the evidence:

(1) That the occurrence of the hernia immediately

followed as the result of sudden effort, severe strain, or

the application of force directly to the abdominal wall;

(2) That there was severe pain in the hernial region;
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(3) That the pain caused the employee to cease work

immediately;

(4) That notice of the occurrence was given to the

employer within forty-eight (48) hours thereafter; and

(5) That the physical distress following the occurrence

of the hernia was such as to require the attendance of a

licensed physician within seventy-two (72) hours after

the occurrence.

Ark. Code Ann. § 11-9-523(a). The term “occurrence” refers to the happening of the

hernia itself, not the work event precipitating the hernia. Min-Ark Pallet Co. v.

Lindsey, 58 Ark. App. 309, 950 S.W.2d 468 (1997). 

The record reflects two competing versions of the events of March 25 and 26:

that of the claimant and his co-worker, Reginald Works, and that of Newberry. On

balance, I find the testimony of the claimant and Works to be more credible. Given

the testimony of the claimant and Works, together with the medical records herein,

I find that the claimant has proven by a preponderance of the evidence that he

sustained a hernia injury arising out of and in the course of his employment; that his

injury caused internal physical harm to the body requiring medical services; that the

existence and extent of his injury is established by medical evidence supported by

objective findings; and that his injury was caused by a specific incident identifiable

by time and place of occurrence. 

The claimant testified that while lifting cases of canned goods he felt a “pop”
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followed by severe burning and pain, and that he immediately stopped working

when the “pop” happened. I find that the claimant has proven by a preponderance

of the evidence that the occurrence of his hernia immediately followed as the result

of sudden effort or severe strain; that there was severe pain in the hernial region;

and that the pain caused the claimant to cease work immediately. 

The testimony of the claimant and Newberry conflicts as to whether the

claimant reported a work-related injury to Newberry. However, the claimant also

testified that within twenty-four hours of his injury, he reported it to both the store

manager, Cash Chism, and the night manager, King Bailey. Neither Chism nor

Bailey testified, and nothing credible in the record contradicts the claimant’s

testimony in this regard. The record also establishes that the claimant first sought

medical treatment on March 26, within twenty-four hours of his injury. Therefore,

I find that the claimant has proven by a preponderance of the evidence that notice

of the occurrence of his hernia was given to the employer within forty-eight (48)

hours thereafter; and that the physical distress following the occurrence of the

hernia was such as to require the attendance of a licensed physician within

seventy-two (72) hours after the occurrence. The claimant has proven every element

of a compensable hernia injury; I therefore conclude that the claimant has proven

by a preponderance of the evidence that he sustained a compensable hernia injury.
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B. Benefits

An employee who suffers a compensable unscheduled injury is entitled to

temporary total disability compensation for that period within the healing period

in which he suffers a total incapacity to earn wages. Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The healing

period ends when the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982). Payment of temporary

indemnity benefits for a hernia injury is limited by statute to twenty-six weeks. Ark.

Code Ann. § 11-9-523 (b)(1). 

Dr. Floyd signed a medical leave of absence form for the claimant to be off

of work beginning March 26. The claimant last saw Dr. Barandiaran on April 19, and

he returned to Dr. Floyd on June 15 complaining of continued pain in the area of his

hernia. The parties have stipulated the claimant was off of work from March 26

through May 10. I find that the claimant has proven by a preponderance of the

evidence that he was within his healing period and totally incapacitated from

earning wages from March 26, 2005, through May 10, 2005. I therefore conclude that

the claimant has proven by a preponderance of the evidence that he was entitled to

temporary total disability benefits from March 26, 2005, through May 10, 2005.
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An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by

the employee. Ark. Code Ann. § 11-9-508(a). What constitutes reasonably necessary

medical treatment is a question of fact. Ark. Dept. of Correction v. Holybee, 46 Ark.

App. 232, 878 S.W.2d 420 (1994).

The record reflects the treatment recommendations made by the claimant’s

physicians, and nothing in the record contradicts them. I find that the claimant has

proven by a preponderance of the evidence that the treatment received in

connection with his compensable hernia injury has been reasonably necessary. 

AWARD

The claimant has proven by a preponderance of the evidence that he

sustained a compensable hernia injury; that he was entitled to temporary total

disability benefits from March 26, 2005, through May 10, 2005; and that the

treatment received in connection with his compensable hernia injury has been

reasonably necessary. The respondents are hereby directed and ordered to pay

benefits in accordance with the findings of fact and conclusions of law set forth

herein.

The claimant’s attorney, Mr. Greg Giles, is hereby awarded the maximum
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statutory attorney’s fee on all indemnity benefits controverted,  pursuant to Ark.

Code Ann. § 11-9-715.

All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann. §

11-9-809.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


