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STATEMENT OF THE CASE

On February 16, 2006, the above-captioned claim came on for a hearing in El

Dorado, Arkansas. A pre-hearing conference was conducted on December 5, 2005,

and a Prehearing Order was entered that same day. A copy of the December 5, 2005,

Prehearing Order has been marked as Commission Exhibit No. 1 and made a part

of the record herein without objection. At the hearing, the parties confirmed that the

stipulations, issues, and respective contentions, as amended, were properly set forth

in the Prehearing Order.

The parties stipulated that the Arkansas Workers’ Compensation

Commission has jurisdiction of this claim; that the employee-employer-carrier
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relationship existed at all relevant times, including April 21, 2004; that on April 21,

2004, the claimant sustained a compensable injury; and that the respondents

accepted the April 21, 2004, injury as compensable and paid benefits, including

temporary total disability from June 30, 2004, through December 10, 2004. At the

hearing, the parties further stipulated that the claimant was paid benefits initially

at the rate of $307 and later at the rate of $289.97. 

The parties agreed that the issues to be presented were whether the claimant

is entitled to additional temporary total disability benefits; whether additional

medical treatment is reasonably necessary in connection with the compensable

injury; determination of the claimant’s average weekly wage and corresponding

compensation rate; and controversion and attorney’s fees.

The claimant contends he was earning $12.50 an hour and was working 40

plus hours a week; that he also received overtime; that respondents have paid the

claimant TTD benefits at the rate of $307 for a period of time and then those benefits

were reduced to $285; that he should be paid at the maximum compensation rates

for TTD benefits; that there has been an underpayment on the benefits previously

paid; that he should be awarded temporary total disability benefits from May 22,

2004, through June 29, 2004, and from December 11, 2004, to a date yet to be

determined; that additional medical treatment is reasonable, necessary, and related
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to his compensable injury; and that respondents should be ordered to pay attorney’s

fees as permitted by law.

The respondents contend that they deny liability for medical care for

claimant’s psoriasis; that they deny that claimant has a compensable condition

requiring treatment with narcotic medication; that they deny that claimant’s tremors

are the result of his work-related injury and deny liability for medical care for the

tremors; that much of claimant’s symptomatology results from physical conditions

stemming from kidney and end-stage liver disease, not his compensable accident;

and that the claimant is not temporarily totally disabled from working as a result of

his compensable electrical accident.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are hereby made in accordance

with Ark. Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.
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2. The stipulations agreed to by the parties are reasonable and are hereby

accepted as fact.

3. The claimant has proven by a preponderance of the evidence that a

psychiatric  evaluation is reasonably necessary in connection with the

compensable injury. 

4. The claimant has proven by a preponderance of the evidence that he was

within his healing period and totally incapacitated from earning wages from

June 10, 2004, through June 29, 2004.

5. The claimant has proven by a preponderance of the evidence that he has

been within his healing period and totally incapacitated from earning wages

from December 11, 2004, through a date yet to be determined.

6. The claimant has therefore proven by a preponderance of the evidence that

he is entitled to temporary total disability benefits from June 10, 2004,

through June 29, 2004, and from December 11, 2004, through a date yet to be

determined.

7. A preponderance of the evidence establishes that the claimant earned an

average weekly wage of $488.43, entitling him to a compensation rate of $326

for total disability benefits. 

8. The respondents have controverted all benefits sought herein.
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DISCUSSION

I. History

The claimant worked for the respondent-employer as an electrician’s

apprentice and installer. He had worked for the respondent-employer for a time,

been laid off, and then rehired on March 17, 2004. On or about April 21, 2004, he

sustained an injury arising out of and in the course of his employment. The

testimony and evidence offered by the parties established two competing,

dramatically contradictory theories of how and where the claimant was injured.

Nonetheless, for the purpose of this Opinion it is sufficient to note that the parties

agree the claimant was injured by an electric shock.

The claimant first received medical treatment on May 5 in Texarkana,

Arkansas. He went to the hospital emergency room with complaints of right thumb

pain – the claimant testified that when he was shocked, the electricity entered his

body at his right thumb and exited from his lower extremity, leaving both entry and

exit wounds. The ER staff noted redness, swelling and blisters around his

thumbnail. In a field labeled “history,” the staff listed “psoriasis.” He was prescribed

medication and discharged. The following day, he sought treatment at an

emergency room in Round Rock, Texas, where he was diagnosed with an infection

in his thumb wound and prescribed medication. While the Texarkana records
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mentioned only the right thumb, the Round Rock hospital records also mention

burns to the left index finger and thumb. The notes from Round Rock make no

mention of the Texarkana hospital visit nor of the medications prescribed there.

On June 10, the claimant saw a chiropractor, Rob Butler, with complaints of

middle and low back pain and stiffness. A form completed by the claimant also lists

psoriasis as another condition he suffers from, and Butler noted his observation of

tremors in the claimant’s hands. Butler advised the claimant to not return to work

and referred him to a neurologist, Dr. Lon Burba, for treatment of the electric shock

injury. The claimant saw Dr. Patrick Antoon on June 25, and Dr. Antoon likewise

advised the claimant to not return to work. 

The claimant saw Dr. Burba on July 21, complaining of tremors and

numbness in both hands. Dr. Burba noted the claimant reported changes in mental

status, and he recommended an EEG, MRI of the brain, and neuropsychometric

battery. The MRI was normal, while the EEG revealed abnormalities of unknown

significance. Dr. A.J. Zolten administered a neuropsychometric battery, and based

on the results recommended a psychological evaluation, along with medication to

treat depression and post-traumatic stress disorder (PTSD). 

The claimant did not return to Dr. Burba, but continued treating with Dr.

Antoon. Dr. Antoon recommended physical therapy on October 19, which the
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claimant attended for a time, but the therapist discharged him from care on January

17, 2005, for non-compliance. 

The claimant evidently missed one or more appointments scheduled with Dr.

Burba, and on January 18, 2005, he was sent by the respondent-carrier to a different

neurologist, Dr. Barry Baskin. Dr. Baskin recorded the claimant’s complaints as right

hand tingling, pain in the right knee and left big toe, and recurrent memories of the

accident. The claimant also complained of nausea, tremors, and psoriasis, all of

which he linked to the injury.  Dr. Baskin ordered a variety of diagnostic testing and

evaluations. A functional capacity evaluation (FCE) found the claimant gave an

unreliable effort, and a dermatological evaluation resulted in an opinion that the

psoriasis was not related to the electrical shock injury. After reviewing these

evaluations, along with the abnormal results of an EMG test, Dr. Baskin opined on

April 25 that the claimant had a “diffuse polyradiculopathy or radiculitis” as a result

of his electrical injury, but that no surgical treatment was indicated. He indicated

that such injuries “will often get better given time.” He noted that the claimant

displayed symptom magnification, but that he still thought the claimant was

legitimately injured. The only additional treatment he recommended was a

psychological evaluation.

The respondent-carrier then provided Dr. Baskin with medical records dated
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before the compensable injury, showing that on at least one prior occasion the

claimant had displayed tremors, psoriasis, and anxiousness. Based on this new

evidence, Dr. Baskin opined as of May 31 that all of the claimant’s symptoms pre-

existed the compensable injury, that the claimant should return to work “as soon as

possible,” and that no further psychological or other treatment was indicated. 

In addition to the symptoms outlined above, the claimant has also been

diagnosed with chronic hepatitis, HIV, and end-stage liver disease. Dr. Antoon has

opined that the claimant’s symptoms are related to the compensable injury, while

Dr. Baskin maintains they are either pre-existing or related to hepatitis and HIV.

II. Adjudication

A. Additional Medical Treatment

An employer must promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by

the employee. Ark. Code Ann. § 11-9-508(a). What constitutes reasonably necessary

medical treatment is a question of fact. Ark. Dept. of Correction v. Holybee, 46 Ark.

App. 232, 878 S.W.2d 420 (1994).

The claimant attributes a number of his current conditions to his compensable

injury. He believes his psoriasis is related, but the records of his first hospital visit,
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on May 5, 2005, appear to identify the psoriasis as a pre-existing condition. There is

simply no medical evidence to relate psoriasis to his compensable injury. 

However, there is abundant evidence to connect the tremors in the claimant’s

hands to his injury. While I am persuaded that the tremors are indeed related, I can

identify no recommendation of additional neurological treatment for those tremors.

Dr. Baskin specifically opined that the tremors would probably resolve on their own

over time, and nothing in the record appears to contradict his opinion. Dr. Antoon

may have made some other recommendation of additional treatment, but I am

unable to decipher much of his handwriting, and I can find no such

recommendation in the legible portions of his notes. 

The only remaining treatment that has been recommended in connection

with the compensable injury itself is a psychiatric evaluation, recommended by both

Dr. Zolten and Dr. Baskin on the basis of abnormal EMG test results. I recognize that

Dr. Baskin changed his mind regarding the need for a psychiatric evaluation after

reviewing additional evidence submitted by the respondent-carrier. But after

reviewing that evidence, together with Dr. Baskin’s deposition, I am not persuaded

that his change of mind was reasonable. I also note that this matter is somewhat

similar to that of Terrell v. Arkansas Trucking Serv., Inc., 60 Ark. App. 93, 959 S.W.2d

70 (1998).  As with Terrell, the present claimant has not been given a diagnosis
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sufficient to support a finding of a mental injury, and a psychiatric evaluation has

been recommended by his treating physicians to determine what additional

treatment is necessary. 

In light of the holdings of Terrell, and given the evidence of record,

particularly the abnormal EMG findings cited by Dr. Zolten, I find that the claimant

has proven by a preponderance of the evidence that a psychiatric  evaluation is

reasonably necessary in connection with the compensable injury. 

B. Temporary Total Disability Benefits

An employee who suffers a compensable unscheduled injury is entitled to

temporary total disability compensation for that period within the healing period

in which he suffers a total incapacity to earn wages. Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The healing

period ends when the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

The claimant contends first that he is entitled to temporary total disability

benefits from May 22, 2004, when he left work, through June 29, 2004, when the

respondents initiated indemnity benefits. The record reflects that the claimant was
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instructed to stay off work first by his chiropractor on June 10, 2004, and then by Dr.

Antoon on June 25. June 10 was the first medical treatment sought by the claimant

after his hospital visit of May 6, and it is not totally clear why the claimant waited

so long after his initial hospital visits to seek further medical treatment. Given the

record before me, I find that the claimant has proven by a preponderance of the

evidence that he was within his healing period and totally incapacitated from

earning wages from June 10, 2004, through June 29, 2004.

While the claimant’s tremors may prevent him from performing his old job,

the record identifies no physical abnormality caused by the compensable injury

which would render the claimant totally incapacitated from earning wages.

However, given his unresolved psychiatric issues, and the problems and limitations

associated therewith, I find that the claimant has proven by a preponderance of the

evidence that he has been within his healing period and totally incapacitated from

earning wages from December 11, 2004, through a date yet to be determined.

Therefore, I conclude that the claimant has proven by a preponderance of the

evidence that he is entitled to temporary total disability benefits from June 10, 2004,

through June 29, 2004, and from December 11, 2004, through a date yet to be

determined.
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C. Compensation Rate

Compensation is payable at a rate computed from the claimant’s average

weekly wage under the contract of hire in force at the time of the accident. Ark.

Code Ann. § 11-9-518(a)(1). The Commission is empowered in exceptional

circumstances to determine the average weekly wage by a method that is just and

fair to the parties.  Ark. Code Ann. § 11-9-518(c). 

The record reflects that the claimant worked for the respondent-employer for

a time, left its employment, and then returned to work as of March 17, 2004.

Compensation is to be paid based on the “average weekly wage under the contract

of hire in force at the time of the accident.” Ark. Code Ann. § 11-9-518(a)(1). I

conclude that since the claimant was rehired, he entered a new contract of hire, and

that his compensation rate should therefore be calculated solely on the basis of the

wages earned under that new contract of hire.

From the date of rehire through the date of the accident was precisely five

weeks. The Form AR-W contained in the record does not specify the dates of the

wages paid, and the other wages records submitted do not reflect the wages paid

between March 17 and April 21. I interpret the Form AR-W to begin with the week

before the injury, so I calculate the compensation rate from the first four weeks

listed therein. In those four weeks the claimant earned total wages of $1,953.70, an
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average per week of $488.43. I find by a preponderance of the evidence that the

claimant earned an average weekly wage of $488.43, entitling him to a compensation

rate of $326 for total disability benefits. 

AWARD

The claimant has proven by a preponderance of the evidence that a

psychiatric  evaluation is reasonably necessary in connection with the compensable

injury; and that he is entitled to temporary total disability benefits from June 10,

2004, through June 29, 2004, and from December 11, 2004, through a date yet to be

determined. The respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein.

The claimant’s attorney, Mr. Greg Giles, is hereby awarded the maximum

statutory attorney’s fee on all indemnity benefits controverted,  pursuant to Ark.

Code Ann. § 11-9-715. All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid pursuant to

Ark. Code Ann. § 11-9-809.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


