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STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 21,

2005, in Springdale, Arkansas.  A pre-hearing order was entered in

this case on October 4, 2005.  A further clarification of the only

issue in this case was made at the commencement of the hearing.  A

copy of the pre-hearing order with this clarification noted thereon

was made Commission’s Exhibit No. 1 to the hearing.

The following stipulation was offered by the parties and is

hereby accepted:

1. The Opinion of March 1, 2005, has become final and is res

judicata of all issues raised and addressed therein.

By agreement of the parties, the issue to be litigated and

resolved at the forthcoming hearing was limited to the following:

1. The claimant’s entitlement to additional medical services

which have been provided and recommended by Dr. Raben



2McGowan-F402092

after April 1, 2005.

In regard to this issue, the claimant contends that she is

entitled to medical services as provided and recommended by Dr.

Raben after April 1, 2005.
In regard to this issue, the respondents contend:

“That all appropriate benefits have been and
are continuing to be paid with regard to this
claim.  The additional medical care being
requested by claimant is not reasonably
necessary and claimant has failed to produce
medical documentation indicating that she
remains in her healing period while being
totally incapable of earning wages.  Claimant
was assigned a 7% PPD rating by Dr. James
Blankenship on August 1, 2005, and respondents
maintain that claimant reached maximum medical
improvement as of that date.

Respondents have contended that the care
recommended by Dr. Raben is not reasonable and
necessary for the claimant’s compensable lower
back injury.  Claimant’s counsel has submitted
a copy of Dr. Raben’s most recent report dated
10-17-05.  In that report, Dr. Raben indicates
that the claimant needs treatment for her
thoracic spine.  Respondents contend that such
treatment is not associated with the lower
back compensable injury.  Additionally, Dr.
Raben noted a tear of the L4-5 disc space.
Respondents would contend that this is a new
objective finding which would constitute an
independent intervening cause. As such,
respondents contend they should not be liable
for treatment associated with the same.”

DISCUSSION

The sole issue for consideration by the Commission, at the

present time, is the claimant’s entitlement to the additional

medical services provided her and recommended to her by Dr. Cyril

Raben on and after October 17, 2005.  The burden rests upon the

claimant to prove that these medical services represent “reasonably

necessary medical services” within the meaning of Ark. Code Ann.
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§11-9-508.

In order to meet this burden, the claimant must prove that the

medical services that are in dispute were or are necessitated by or

connected with her compensable injury of February 19, 2004.  She

must further prove that these medical services have a reasonable

expectation of accomplishing the purpose or goal for which they are

intended.

The medical record indicates that the claimant received some

treatment for her compensable injury by and at the direction of Dr.

Raben through April 1, 2005.  After that time, the claimant came

under the care of Dr.James B. Blankenship.  She apparently

continued under Dr. Blankenship’s treatment until some time in mid-

May of 2005. In a report dated August 1, 2005, Dr. Blankenship

assessed a permanent physical impairment for the claimant’s

compensable injury.  

The medical record also shows that the claimant has been seen

by her family physicians (Dr. Jennifer Bingham and Dr. James

Kufdakis) for various complaints, through June 14, 2004. There is

no medical evidence that the claimant sought any medical services

for any difficulties, until her return to Dr. Raben on October 17,

2005.  

According to Dr. Raben’s records, the reason for the

claimant’s visit on October 17, 2005, was:

“She is having chronic pain in her mid-back,
shoulders, knees, and ribs.” (Emphasis mine)

In his report of October 17, 2005, Dr. Raben notes that the

claimant’s previous low back pain was better, but that her mid-back
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pain was worse. On his physical examination, he noted tenderness in

the mid-throracic spine.

Based upon the claimant’s complaints and his evaluation, Dr.

Raben recommended further testing in the form of plain x-rays of

the claimant’s thoracic spine. He stated that the purpose of this

testing is to look for any “new compression fractures” involving

the thoracic spine.  This is a somewhat curious statement, as there

is no evidence of any “old” compression fractures of any of the

claimant’s vertebra.  He further stated that if the x-rays were

positive for such fractures, a thoracic MRI and bone scan of the

thoracic spine would be appropriate.  Finally, he noted the

possibility that should such defects exist, a “kyphoplasty

procedure” might be appropriate to repair any vertebral fractures.

He did not provide or recommend any further treatment for the

claimant’s lower back complaints.  

There is absolutely no medical evidence of any previous

complaints that would indicate the existence of a physical injury

to the claimant’s thoracic spine (particularly, her mid thoracic

spine), prior to October 17, 2005.  There is no evidence that the

employment related accident of February 19, 2004, caused any

physical injury to the claimant’s thoracic spine, particularly a

compression fracture.  In fact, the claimant’s  description of the

mechanics of this incident would not reasonably and logically be

expected to produce such an injury.  Nor would this accident be

reasonably and logically expected to result in an injury to the

claimant’s shoulders, ribs, and knees.  
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Clearly, the claimant’s previous complaints focused with her

“lower back.”  In fact, when the issue of compensability was

previously tried, the claimant alleged no injury to her mid

thoracic spine, her shoulders, her ribs, or her knees and only the

issue of whether the claimant sustained a compensable injury to her

“lower back” was raised.  The previous Opinion of September 30,

2004 (which was affirmed and adopted by the Full Commission on

March 1, 2005) only held that the claimant sustained a compensable

injury to her “lower back,” on February 19, 2004. 

The greater weight of the evidence indicates that the

claimant’s constellation of symptoms that involved her shoulders,

mid thoracic spine, ribs and knees did not appear until on after

the accident on February 19, 2004.  More importantly, the greater

weight of the credible evidence fails to shows that these

complaints were in any way related to the claimant’s compensable

low back injury of that date. 

Therefore, the medical services provided and recommended for

these complaints by Dr. Cyril Raben, on and after October 17, 2005,

would not be necessitated by or connected with her compensable

lower back injury of February 19, 2004, and these medical services

would not represent “reasonably necessary medical services” for

this compensable injury.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On February 19, 2004,  the relationship of employee-
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employer-carrier-TPA existed between the parties.

3. On February 19, 2004, the claimant sustained a

compensable injury to her lower back.  

4. The claimant has failed to prove that the disputed

medical services that have been provided by Dr. Cyril

Raben, on and after October 17, 2005, represent

“reasonably necessary medical services” for her

compensable lower back injury. Specifically, she has

failed to prove by the greater weight of the credible

evidence that these disputed medical services were

necessitated by or connected with her compensable lower

back injury.

5. The respondents have controverted the claimant’s

entitlement to any medical services provided or

recommended by Dr. Raben, after April 1, 2005.  

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss the present claim for

additional medical services by and at the direction of Dr. Cyril

Raben.  

IT IS SO ORDERED.  

                           
                             MICHAEL L. ELLIG

      Administrative Law Judge       
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