
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F510382

JEFFREY LUKAS, EMPLOYEE CLAIMANT

vs.

WOOD BROTHERS, INC.,
EMPLOYER RESPONDENT

CHARTER OAK FIRE INSURANCE COMPANY
C/O ST. PAUL TRAVELERS,
INSURANCE CARRIER RESPONDENT

OPINION FILED AUGUST 29, 2006

Hearing before Administrative Law Judge Barbara W. Webb on May 31, 2006, in
Little Rock, Pulaski County, Arkansas.

Claimant appeared pro se.

Respondents represented by Mr. Robert H. Montgomery, Attorney at Law,  Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on May 31, 2006, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on May 31, 2006.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the

hearing record.  The following stipulations as submitted by the parties in the Pre-

hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Worker’s Compensation Commission has jurisdiction

of this claim.

2. The employee/employer/carrier relationship existed at all relevant

times, including August, 2005.
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3. If the claim is found to be compensable, the claimant is entitled to the

maximum compensation rate allowable by law for temporary total

disability and for permanent partial disability. 

By agreement of the parties, the issue to be litigated is:

1. Compensability of the claimant’s injury.

2. Temporary total disability benefits from August 12, 2005, until October

30, 2005.

3. Reasonable and necessary medical expenses.

4. All other issues are reserved.

The record consists of a one volume transcript of the May 31, 2006, hearing,

consisting of the testimony of Jeffrey Lukas, David Wood, and all documentary

evidence consisting of claimant’s Exhibit No. 1 (medical records).  

FACTUAL BACKGROUND

The claimant  alleges that he sustained a compensable injury when he

contracted scabies from a co-worker and that he is entitled to temporary total

disability benefits from August 12, 2005, until October 30, 2005, as well as medical

expenses and attorney’s fees.   The respondents contend that the claimant cannot

establish by a preponderance of the evidence the elements necessary to prove a

compensable injury during the course and scope of his employment. The issue

presented is whether the claimant has established by a preponderance of the

evidence that the claimant’s injury, i.e. scabies, constitute a compensable injury.

The claimant was employed as an installer with the Respondent, Wood

Brothers, Inc. (“Wood”) from June of  2000 until August of 2005.  As a part of his job

duties, the claimant installed commercial flooring in restaurants.  The job required

the crews to travel to other states and to stay in motel rooms provided by the Wood.

The claimant testified that he was working in Metairie, Louisiana when he was
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exposed to scabies.  He testified that he first noticed the symptoms in February

2005, as follows: “Just looked like tick bites. Just a rash, just a rash.  Some of them

were big, some were little.” He described the manner in which he believed he was

exposed, as follows: “I think I got them from Paul Williams since he was – I got

down there late.  They already had the motel rented.  And I checked into the room

where Paul was already staying.  He was — he was my initial contact with the

scabies.”  He testified that he did not immediately seek medical attention and used

prescription medication, i.e. lindane, provided to him by his co-worker, Paul

Williams.  He explained that 

scabies is a mite that gets on humans and embeds themselves in their skin
and could remain dormant from three, four, five, six, seven  months, and
then they hatch, they have three eggs, they hatch, they get on you two days
later, they have three eggs each, and they just keep multiplying until they’re
all over you.

The claimant explained that the eggs continued to hatch and he had to discard

thousands of dollars of clothing and bedding.  He testified that he had close to 150-

200 scars on his left leg from the scabies.  He testified that in September of 2005,

after the scabies started getting on his face, he sought medical treatment from Dr.

Dass Reuben at a free clinic.  He testified that he was diagnosed with scabies and

was prescribed a treatment lotion.  He continued to see Dr. Reuben every two

weeks for a total of four visits.  On his second visit, his condition was improved and

he received a renewal of his prescription for the lotion.  He also received sulfur

tablets and antibiotics, and some anti-anxiety pills to help him sleep.  The doctor

ordered him to throw away his clothes and take two showers a day.  On the third

visit he was improving, but still scratching due to the reopening of the wounds and

the scars.  His prescriptions were continued.  He was released in December of 2005

to return to work.  He testified that he did not return to work because no work was

available.  He further testified that the doctor advised him to remain home until all
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of the scabies were gone since they were highly contagious.  He testified that he

immediately reported his condition but did not seek treatment because he could not

afford the treatment. 

On cross-examination, the claimant testified that he roomed and worked side

by side with Paul Williams, although they slept in separate beds.  He testified that

he never saw the scabies on Paul, but that Paul was prescribed lindane, a medicine

which the claimant testified was only used “to kill scabies”.  The claimant testified

that Paul had reported his condition to David Wood and gave him half of his

prescription after his condition turned into impetigo.  He testified he believed he

contracted scabies from staying in the same room as Paul Williams and in an

adjoining room to another co-worker, Jason, who may have gotten scabies from

Paul.  He testified that he had never had a skin rash or had any problem with

scabies.  He testified that he was staying at the Holiday Inn in Metairie and the

rooms were bad, damp, and nasty.  The company paid for the hotel but the workers

picked the motel.  Between jobs, the claimant lived in Little Rock.  He testified that

he used his motel points to rent hotel rooms in Little Rock but did not think he got

scabies from the motel in Little Rock. He agreed that he had stayed in hotels all

over the country from Fairbanks, Alaska to Myrtle Beach, South Carolina.  He

testified that his last job with Wood was in Dothan, Alabama.  He testified that he

had made restitution to his employer for any charges to the company credit card

which he claimed were “accidental” charges which occurred when the motels did not

accept his motel points.  He testified that he didn’t really know when he was

exposed to the scabies, although his rash appeared shortly after Paul William’s rash

appeared.  He testified that he reported his condition to Paul Wood and  his brother,

as well as the former bookkeeper, Linda Tanner.  
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The  medical records offered by claimant consist of medical bills.  The bill

from Jefferson Comprehensive Care reflects that the claimant began treatment on

September 6, 2005, for scabies.  It shows he returned on September 22, 2005, and

October 25, 2005, and was scheduled for an appointment with Dr. Sonjay Dass on

November 29, 2005.  On November 29, 2005, the claimant contacted the doctor by

telephone and informed him that he did not have any problems.  In addition to the

records submitted, the claimant testified that he incurred a charge for an emergency

room visit prior to September of 2005.

David Wood, one of the owners, testified for the Respondents.  He testified

that they were in the commercial flooring business for approximately eleven years.

He explained that they primarily sell and install safety flooring often used in

restaurant kitchens.  He testified that the claimant had worked for the company for

approximately four to five years.   When traveling, the crew chose their own hotel

rooms at company expense.  He testified that crews were not provided hotel rooms

in Little Rock at the company’s expense.  He testified that Paul Williams worked for

the company but did not report to him that he had scabies.  He said that Williams

told him that he had a rash and had to wear a long sleeve shirt for a while, but that

he was never told what kind of skin rash it was.   Willams worked for the company

until he was disabled when he hurt his back and missed work.  He did not recall

Williams missing work due to the rash.    He did not recall that the claimant ever

reported to him that the claimant had developed scabies after sharing a room with

Williams.  The claimant did report a skin rash or some sort of bites.  The claimant

told him that he thought he had bugs in his skin.  He testified that he explained to

the claimant that his dermatologist friend told him that the claimant should seek

medical help.  He did not recall the claimant saying that he had contracted scabies

in Metarie, Louisiana, but did recall that the claimant said he thought he had gotten
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them from some motel.  He testified that he disputed the claim since the claimant

had stayed a number of places, including the secretary’s basement and with his

brother and was without utilities at times.   He testified that the claimant had abused

the company credit card.  He explained that the claimant would stay in a motel room

in Little Rock on the weekends and charge things at convenience stores and

pharmacies without permission.  He testified that they had set up a restitution plan

where the company deducted pay from his check but it was never completed.  He

testified that he had never had any of his employees in eleven years claim that they

got scabies from staying in a hotel.  He testified that the claimant and Williams both

reported a skin problems within a couple of months apart in the spring of 2005.  He

did not recall a report from Jason Edwards of a skin problem.  He did not recall

Williams and Lucas in Metairie together.  He recalled that Williams had a skin rash

after returning from Colorado on a job and that it was not a scabies ailment and

therefore did not connect the two in any way.  He testified that he did not receive a

report from Linda Tanner although the claimant stayed in her basement at times.

He testified that Lukas would not seek treatment with the dermatologist.  He learned

that the claimant was seeking treatment in the summer of 2005.  He testified that

the claimant was no longer working for the company in September of 2005.  He

testified that he fired the claimant in late August when he failed to show up at a job

site in south Texas, but was found in a hotel room in Fort Worth.  He testified that

he did not believe the claimant contracted scabies on the job because no one else

had reported having scabies and believed that the claimant may have picked them

up from other locations that he stayed.
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   FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed at all relevant

times.

3. Claimant has failed to establish by a preponderance of the evidence

that he sustained a compensable injury.  

 DISCUSSION

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accident injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by a
specific incident and is identifiable by time and place of occurrence;
(ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .
(v) A hernia as set out in § 11-9-523.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is
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not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

The Full Commission has held that in order to establish compensability of an

injury, a claimant must satisfy all the requirements set forth in Ark. Code Ann. § 11-

9-102 as amended by Act 796. Jerry D. Reed v. ConAgra Frozen Foods, Full

Commission Opinion filed Feb. 2, 1995 (E317744). When a claimant alleges that

he sustained an injury as a result of a specific incident, identifiable by time and

place of occurrence, he must prove by a preponderance of the evidence (1) the

injury arose out of and in the course of his employment and (2) the injury caused

internal or external harm to the body which required medical services or resulted in

disability or death. See Ark. Code Ann. § 11-9-102(4)(A)(i) and § 11-9-102(4)(E)(i)

(Repl. 2002). He must also prove (3) that the injury was caused by a specific

incident and is identifiable by time and place of occurrence. See Ark. Code Ann. §

11-9-102(4)(A)(i). Moreover, the claimant must establish (4) that the compensable

injury is supported by ‘objective findings' as defined in § 11-9-102(16).  Ark. Code

Ann. § 11-9-102(4)(D); Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40

S.W.3d 760 (2001). Medical opinions addressing compensability must be stated

within a reasonable degree of medical certainty. Crudup v. Regal Ware, Inc., 31 Ark.

App. 804, 20 S.W.3d 900 (2000). If the claimant fails to establish by a
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preponderance of the credible evidence any of the requirements for establishing the

compensability of the injury, he fails to establish the compensability of the claim,

and compensation must be denied. Jerry D. Reed, supra.

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case. We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive. We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark.App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark.App. 275, 950 S.W.2d 472 (1997) and

Aeroquip, Inc. v. Tilley, 59 Ark.App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a



Lukas - F510382 10

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 3341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

Conjecture and speculation, even if plausible, cannot take the place of proof.

Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

The only evidence in this case that attributes the cause of the claimant’s

injury, i.e. scabies, to his employment is the claimant.  Where claimant’s case for

causation rests mainly on his own testimony, the issue is that of credibility and

ultimately left to the discretion of the Commission. Gansky v. Hi-Tech Engineering,

325 Ark. 163, 924 S.W.2d 790 (1996).  The only conclusion that can be drawn from

the medical records offered in the case is that the claimant was treated for scabies

in September of 2005, after he was no longer employed by the Respondent.  There

is no credible medical evidence offered to establish the manner or time in which the

claimant was exposed to scabies.  Moreover, while the claimant testified that he

believed he contracted scabies from Williams, it is unclear where he was exposed

to scabies.  As established by the evidence in this case, it is possible that claimant

was exposed to scabies at a number of places or times.  It is simply too speculative

to find that the claimant was exposed to scabies during the course and scope of his

employment.     
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I find that claimant has failed to prove by a preponderance of the evidence

that he suffered a compensable injury during the scope and course of his

employment.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


