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STATEMENT OF THE CASE

A hearing was held on January 31, 2006, in Springdale,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on October 31,

2005.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 11, 2005, the relationship of employee-employer-

carrier existed between the parties.

By agreement of the parties the issues to litigate are limited

to the following:
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1. Compensability of the claimant’s left shoulder, low back,

head and neck injuries.

2. Related medical.

In regard to the foregoing issues the claimant contends that

she was injured on March 11, 2005.  Her lower back, head, neck and

left shoulder were injured when a co-worker dropped a pallet of dog

food on her.

   In regard to the foregoing issues the respondents contend that

the claimant was involved in an incident per se involving a pallet

of dog food on March 11, 2005.  Respondents gave the claimant the

benefit of the doubt and initially accepted the claim as

compensable.  Conservative treatment was administered through Dr.

Berestnev at the Arkansas occupational Health Clinic.  The claimant

was diagnosed with a series of soft tissue strains to her left

shoulder, cervical spine, and lumbar spine.  Respondents allowed

the conservative treatment to continue over many months even though

the claimant’s office evaluation and diagnostic testing failed to

ever reveal any objective measurable findings to substantiate the

existence of a strain to any of the three parts of the claimant’s

body.  The claim was ultimately controverted on the issue of

compensability for that reason.  The claimant has since sought

additional medical care on her own from Dr. Tony Raben.  Dr.

Raben’s services are being paid for under the claimant’s husband’s

group health insurance.  In the alternative, the respondents

contend that should the Commisison find the claim to be
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compensable, the respondent contends that the surgery performed by

Dr. Tony Raben was unreasonable and unnessessary.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted two packets of medical records marked

Claimant’s Exhibit No. 1 and Claimant’s Exhibit No. 2.  The

respondents submitted medical records marked Respondents’ Exhibit

No. 1.  All these exhibits were admitted without objection.

 DISCUSSION

The claimant testified that she was thirty-eight years old and

began working for the respondent in October 2002.  The claimant

testified that she worked in staple stock receiving and was

considered a receiver.  The claimant explained that a her job

involved unloading trucks and receiving merchandise into the

warehouse.  The claimant tesitfied that in order to do this job she

would need to lift on an average opf aout 50 pounds but that this

weight could be at time as much as eighty to one hundred pounds.

The claimant testified that prior to March 11, 2005, she did not

have any trouble or problems doing her job or problems with her

back.

The claimant testified that on March 11, 2005, she was working

helping unload a truck when she was asked to tape up a bag of dog

food which had gottne ripped during shipping.  The claimant

testified that she knelt deown beside a pallet of fifty pound bags

of dog food to tape up a bag that had been ripped open.  The

claimant testified that as she was kneeling down on the floor
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taping the bag, the employee driving the forklift came out of the

truck with another pallet of double stacked dog food and set it

down righty beside her.  The claimant testified that the driver

backed out of the lower pallet and picked up the top pallet and

dumped the top pallet on top of her.  The claimant testified that

when the pallet of dog food hit her it flattened her to the ground.

The claimant stated that this pallet had approximately twenty-four

bags of dog food weighing fiftey pounds each which would be a

roughly 1200 pounds on top of her.  The claimant testified that she

was pushed all the way to the ground and she could not move and was

having problems breathing.  The claimant testified that other

employees began unstacking the dog food off of her and puller her

out from underneath.  The claimant testified that when she got out

from under the bags of dog food she was kind of hyperventilating

and felt very disoriented as well as scarred and shaking.  The

claimant testified that supervisors were called and came over to

the area immediately and that they were trying to get her to calm

down.  The claimant testified that they got an LP guy in a golf

cart to come to get her and took her to the front of the building.

The claimant testifeid that she then filled out paperwork on the

incident and after she began to calm down her back began to tighten

and it was very sore and she had difficulty moving, bending or

twisting.

The claimant testified that she was taken to Dr. Berestnev who

examined her and had her undergo x-rays.  The claimant testifeid

that at this time she was hurting all over and did not know exactly
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where she was really hurt.  The claimant testified that the doctor

prescribed an anti-inflammatory pain medication and the doctor

returned her to work on light duty.  The claimant testified that

she did not return to work that day because it was already well

past the end of her shift.  The claimant testified that she could

not drive and that her family had to come and pick her up.  The

claimant testified that she did return to work the next day and she

worked in the office.  The claimant testified that it was real hard

for her to sit so her doctor recommended that she sit and then get

up and walk around for a while and then sit and get up and walk

around for a while.  The claimant remembers that this worked out

well because it was difficult for her to sit for long periods of

time.  The claimant testified that she also went through twelve

sessions of physical therapy and that this helped her neck and

shoulder.  

The claimant testified that she continued to have problems

with her lower back which she continued to tell to Dr. Berestnev.

The claimant testified that the doctor did not seem to pay too much

attention to her complaints about her lower back but concentrated

the treatment on her neck and shoulder.  The claimant testified

that she was having a lot of pain in her low back with pain going

down her right leg.  The claimant remembers that over time her leg

continued to get worse and that when she would walk her leg would

feel like it was going to give out on her.  The claimant also

testified that getting up from a sitting position to a standing

position and starting to walk was very uncomfortable for her.  The
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claimant testified that Dr. Berestnev finally ordered an MRI of her

lower back.  

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On *, the relationship of employee-employer existed between

the parties.

3. 

4. 

ORDER

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                      
                    
    

                                      ELIZABETH
DANIELSON

                                    
ADMINISTRATIVE
LAW JUDGE
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