
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F208891

RUTH LOVE, Employee  CLAIMANT

J.B. HUNT TRANSPORT, Employer  RESPONDENT

AIG CLAIM SERVICE, Carrier RESPONDENT

OPINION FILED APRIL 7, 2006

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant appearing pro se.

Respondents represented by JOSEPH H. PURVIS, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 23, 2006, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on November 10, 2004,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The relationship of employee-employer existed between the parties on July 26,

2002.

2.   The respondent has paid claimant some compensation benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability.

2.   Shippers’ defense.

3.   Additional medical benefits.

4.   Temporary total disability benefits from October 23, 2004 through a date yet to

be determined.

Prior to the hearing the claimant also raised as an issue her entitlement to an
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attorney fee since she is appearing pro se.

The claimant contends that she suffered a compensable injury on July 26, 2002 and

is entitled to additional medical treatment and temporary total disability from October 23,

2004 through a date yet to be determined. 

The respondents contend that claimant did not suffer a compensable injury;

specifically, respondent raises as a defense the Shippers’ defense.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on November 10, 2004, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

3.    Respondent has met its burden of proving by a preponderance of the evidence

that this claim is barred by the Shippers’ defense.   

FACTUAL BACKGROUND

Before she was hired by the respondent, the claimant was involved in a motor

vehicle accident on March 26, 2001 when the car she was driving was struck by an 18-

wheeler and knocked approximately 100 feet.   Claimant was knocked unconscious as a

result of this collision and was taken to Thomas Jefferson Hospital in Philadelphia for an

evaluation.  Claimant’s complaints at that time included her cervical spine, thoracic spine,
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chest, pelvis, and right shoulder.   At some point in time the claimant hired an attorney to

represent her and she was referred to Dr. Stempler.   In an office note of December 3,

2001 Dr. Stempler noted that the claimant continued to have pain in various parts of her

body including her upper extremities.   Dr. Stempler also noted that the claimant had

difficulties with most activities of daily living.   Dr. Stempler noted that his examination of

the claimant’s right shoulder revealed subacromial, subdeltoid and peribiceps tendinous

pain.   He noted that

claimant had a limited range of motion secondary to discomfort and diagnosed her

condition as peritendinitis/bursitis of the right shoulder.   

Claimant was again evaluated by Dr. Stempler on March 4, 2002.   Dr. Stempler’s

report of that date indicates that claimant’s condition was essentially unchanged and noted

that she continued to have neck and upper extremity symptoms, “right greater than left.”

Later that month on March 19, 2002 the claimant applied for work with the

respondent.  Claimant completed an employment application, a health questionnaire, and

underwent an evaluation by Dr. Anna Lee.   Claimant was hired by the respondent as a

long-haul truck driver.

It is claimant’s testimony that some steps on her truck were broken making it

necessary for her to climb the ladder on the side of her cab in order to get into the cab

itself.   Claimant testified that on July 31, 2002 she was in Virginia and in the process of

getting into her truck by climbing the ladder when her foot slipped off and she was left

holding herself up by her hands.   According to claimant’s testimony this caused a pulling

sensation in her right shoulder.   Claimant did manage to get in her truck and continue

driving, but had increased difficulty.

Claimant  returned to Dr. Stempler for treatment and was eventually referred by the

respondent to Dr. Collier for an evaluation.   Dr. Collier opined that claimant had suffered

an injury to her shoulder in July 2002 in the form of tendinitis and aggravation of her
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underlying right shoulder condition.   Claimant was referred to Dr. Michael who after

treating claimant conservatively performed surgery on claimant’s right shoulder on July 31,

2003.   Although Dr. Michael initially believed that the claimant might have suffered from

a partially torn rotator cuff, Dr. Michael’s surgical reports indicate that no rotator cuff tear

was present; instead, claimant suffered from right shoulder impingement.

The respondent initially accepted claimant’s injury as compensable and paid some

compensation benefits.   Claimant requested a hearing on her entitlement to additional

compensation benefits and in response the respondent has raised as an issue the

Shippers’ defense.

ADJUDICATION

The Shippers’ defense was initially discussed by the Arkansas Supreme Court in

Shippers’ Transport of Georgia v. Stepp, 265 Ark. 365, 578 S.W. 2d 232 (1979).   In that

case, the court found that a false statement in an employment application will bar workers’

compensation benefits if the following conditions are shown: (1) the employee must have

knowingly and willfully made a false representation as to their physical condition; (2) the

employer must have relied upon the false representation and this reliance must have been

a substantial factor in the hiring; (3) there must have been a causal connection between

the false representation and the injury.

The Shippers’ defense is an affirmative defense and the respondent must prove

each element by a preponderance of the evidence.   Tahutini v. Tasty Bird Foods, 18 Ark.

App. 82, 711 S.W. 2d 173 (1986).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that respondent has met its burden of proving that the Shippers’

defense bars benefits in this particular claim.

First, I find that respondent has met his burden of proving that the claimant
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knowingly and willingly made a false representation as to her physical condition on her

employment application and health questionnaire.   As previously noted, prior to applying

for work with the respondent the claimant had been involved in a motor vehicle accident

on March 26, 2001.  As a result of that accident the claimant was knocked unconscious

and had complained of pain involving various parts of her body including her right shoulder.

At the request of her attorney, claimant sought medical treatment from Dr. Stempler on

December 3, 2001.   Dr. Stempler’s report indicated that claimant had difficulty with most

activities of daily living.   Dr. Stempler went on to note that his examination of the claimant’s

right shoulder revealed a subacromial, subdeltoid, and peribiceps tendinous pain and he

diagnosed claimant as suffering from peritendinitis/bursitis of the right shoulder.   He

recommended that claimant modify her activities and take medications.  Claimant was next

evaluated by Dr. Stempler on March 4, 2002, approximately two weeks before she applied

for work with the respondent.  Dr. Stempler’s medical report of that date notes that

claimant’s examination is essentially unchanged and that she continued to have  upper

extremity symptoms, “right greater than left.”

Despite having suffered the accident one year earlier, having hired an attorney to

represent her, and continuing to receive medical treatment for that condition, the claimant

on her employment application with the respondent did not list the 2001 accident when

asked to list all accidents in the last five years regardless of fault.   Claimant did list an

accident which occurred in 2000, but did not list the accident from March 2001.  Claimant

testified that her failure to list this accident was merely an “oversight.”

In addition to the application itself, claimant also completed health history

questionnaires for the respondent and for Dr. Anna Lee.  These questionnaires asked

whether claimant had ever been treated for various conditions.   One of these asked

whether claimant had ever had “accidents, injuries, broken bones.”   In response to this

question claimant checked no.   In addition, the questionnaire also asked whether the
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individual had been treated by a chiropractor or physician.   In response to this question

claimant checked yes.   However, the question went on to ask for additional information

including the date of treatment, the reason for the treatment, and the current condition.

Claimant listed only a visit to her physician on March 14, 2002 for a refill of medication for

her thyroid.   Claimant did not mention her treatment with Dr. Stempler only two weeks

earlier at which time her examination was unchanged and she complained of upper

extremity symptoms, “right greater than left.”

Claimant also completed a medical evaluation report which is contained on Page

58 of respondent’s exhibit.   Under the health history section a question is asked as to

whether the individual has had “any illness or injury in last 5 years?”   Claimant checked

no in response to this question.   Claimant acknowledged at the hearing that at the time

of her deposition when she was asked about this particular question she admitted that it

was an incorrect answer and when asked why she put no she replied, “Because I need to

get a job.”   Claimant contended at the hearing that her deposition answer was not truthful.

In prior opinions the court has noted that in order for the Shippers’ defense to apply

the questions asked on the employment application must request factual information, not

an opinion.  Knight v. Industrial Electric Company, 28 Ark. App. 224, 771 S.W. 2d 797

(1989); Sawyer v. Mtarri, 33 Ark. App. 125, 806 S.W. 2d 7 (1991).   

In my opinion, the questions asked on the respondent’s employment application and

health questionnaire requested factual information, not an opinion.   Specifically, claimant

was asked whether she had suffered any injuries in the last five years and she responded

no.   Likewise, claimant was asked whether she had received treatment from a chiropractor

or a physician and while she indicated that she had received a refill for thyroid medication,

she did not include treatment received for the motor vehicle accident which included

treatment only two weeks before she completed the application.

Given the claimant’s motor vehicle accident in March 2001 and her subsequent
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treatment, I find that the claimant knowingly and willfully made false representations as to

her physical condition on her employment application and her health history questionnaire

to the respondent.   As claimant indicated at her deposition, she did so because she

needed to get a job.

In response to the respondent’s contentions, claimant contends that the respondent

obtained actual knowledge of the March 2001 motor vehicle accident after she completed

her application.   However, there is no evidence that respondent was aware that claimant

had suffered any injury as a result of that motor vehicle accident.   In fact, Wesley Griffin,

the litigation director for the respondent, testified that while he had obtained a copy of the

police report of the prior accident at the time claimant was hired, respondent was not aware

that claimant had suffered any injury in that accident.   The respondent would have learned

that claimant suffered injuries as a result of that accident had claimant truthfully answered

the questions on the application and the health history questionnaire.

Claimant also contends that she was not untruthful on her employment application

and her health history questionnaire because numerous x-rays taken at Thomas Jefferson

Hospital on the date of the accident in March 2001 were essentially negative.  Therefore,

in her mind she had not suffered any injury.   However, this ignores the complaints

contained in Dr. Stempler’s reports.   While claimant testified that she was not aware of the

contents of Dr. Stempler’s reports, that does not change the fact that Dr. Stempler’s reports

indicate that claimant was making various complaints including complaints of right shoulder

pain only two weeks prior to her application with the respondent.   Therefore, I find no merit

to claimant’s contention that her answers were truthful.

I also find that respondent has proven by a preponderance of the evidence that it

relied upon the false representation and that this reliance was a substantial factor in the

claimant’s hiring.   Prior to the claimant’s hiring by the respondent, she underwent an

evaluation by Dr. Anna Lee at the respondent’s request.   Dr. Lee testified by deposition
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and indicated that she relies on prospective employees giving correct answers to the

medical questions in order to determine whether a particular employee should be hired as

a driver.   In fact, Lee testified that claimant initially drew a line down the no column on the

health questionnaire.   Lee testified that her policy is to require an individual to answer

each question individually to make sure that they understand the questions.   Therefore,

Lee had the claimant go back and check an answer for each question.   Lee testified that

based upon the questions given to her by the claimant on her questionnaire there was no

reason not to pass the claimant on her physical.   After Lee was given the opportunity to

review the December 3, 2001 and March 4, 2002 reports of Dr. Stempler, she indicated

that she was not aware of the claimant’s prior accident and subsequent physical problems.

Lee went on to testify that had she known of this history she would not have passed

claimant on her physical examination.

Q. Doctor, had you known the information just contained
in the two letters dated March 4, 2002 and I believe December
the 3rd, 2001, would you have passed Miss Love on her
examination?

A. No, I will not.  Definitely not on that day.  She has to
get improved before I really can let her do all of these
heavy-duty.

J.B. Hunt duty is really heavy.  Lift like 100 pound
overhead, like 60 pound, extending drive, sitting behind
the wheel as a truck driver, with all of this I definitely will not.

As previously noted, Wesley Griffin, the litigation director for the respondent, was

called as a witness at the hearing.   Griffin testified that if Dr. Lee had not passed the

claimant on her physical and had the respondent known of her pre-existing shoulder

problem the claimant would not have been hired as a driver in March 2002.   

Given this evidence, I find that the respondent has met its burden of proving by a

preponderance of the evidence it relied upon the false representations and that this

reliance was a substantial factor in the claimant’s hiring.   In short, Dr. Lee testified that she
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relied upon the claimant’s answers in the health history questionnaire and based upon

those answers found no reason to find that claimant was not physically capable of

performing the job with respondent.   Lee testified that had she known of the claimant’s

true condition she would not have given this approval.   Finally, Griffin testified that if

claimant had not passed her physical and respondent had known of the pre-existing

shoulder problem claimant would not have been hired as a truck driver in March 2002.

I also find that respondent has met its burden of proving that a causal connection

exists between the false representation and the injury.   Here, the medical reports from Dr.

Stempler indicate that claimant was having continued problems with her right shoulder only

two weeks prior to her employment with the respondent.   Even after claimant began

working for the respondent the medical reports indicate that claimant continued to return

to Dr. Stempler complaining of various physical conditions including shoulder pain.  In a

report dated April 1, 2002, Dr. Stempler noted that the claimant continued to have neck,

shoulder, mid and low back pain.   Dr. Stempler indicated that he believed there was a

direct causal relationship between the claimant’s present and ongoing complaints and the

accident in March 2001.   Furthermore, the medical reports indicate that claimant again

returned to Dr. Stempler on July 26, 2002, only five days before her injury, and Dr.

Stempler’s history of that date indicates that claimant   “relates no real improvement.”

Finally, and most importantly, after the incident in July 2002 the claimant eventually

came under the care of Dr. Michael who performed surgery on the claimant’s right shoulder

on July 31, 2003.   Dr. Michael was provided with claimant’s medical records following the

motor vehicle accident in March 2001 and was asked his opinion as to the relationship

between that accident and the claimant’s subsequent injury.   In a letter dated August 31,

2004, Dr. Michael stated:

1.   In my opinion, Ms. Ruth Love suffered an injury to her       
right shoulder in a motor vehicle accident on 
March 26, 2001 resulting in subacromial
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impingement.

2. In my opinion, as of August 1, 2002, Ms. Love 
had probably not reached maximum medical
improvement for her right shoulder injury suffered
on March 26, 2001.

3. In my opinion, her right subacromial impingement,
for which I treated her from Jan. 14, 2003 through
Dec. 23, 2003, was aggravated by her work related
injury on July 26, 2002, and was superimposed upon
pre-existing right subacromial impingement with
rotator cuff tendinosis from her motor vehicle accident
on March 26, 2001.

I find that respondent has met its burden of proving that a causal connection existed

between the false representation and the claimant’s injury.   On her employment

application and her health history questionnaire claimant did not indicate that she had

suffered an injury to her right shoulder for which she was undergoing continued medical

treatment from Dr. Stempler.   Following the incident in July 2002 claimant eventually

underwent surgery for a subacromial impingement.   According to the opinion of Dr.

Michael the claimant suffered the subacromial impingement as a result of the motor vehicle

accident in March 2001 and claimant had not reached maximum medical improvement for

that injury as of August 1, 2002.   Furthermore, it was his opinion that the July 2002

incident superimposed upon the pre-existing right subacromial impingement which

eventually resulted in surgery.   In my opinion, this evidence establishes a causal

connection between the false representation and the injury.

Accordingly, for the foregoing reasons, I find that the respondent has satisfied the

three elements of the Shippers’ defense and therefore find that claimant’s claim for

compensation benefits is barred by the Shippers’ defense.

ORDER

Claimant’s claim for compensation benefits is barred by the Shippers’ defense.
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Therefore, her claim is hereby denied and dismissed.

IT IS SO ORDERED.

                                                                                  
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


