
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F509129 

CARL LONG, Employee  CLAIMANT

D & S REFRIGERATION, Uninsured Employer  RESPONDENT

OPINION FILED JANUARY 17, 2006

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by KENNETH OSBORNE, Attorney, Fayetteville, Arkansas.

Respondent represented by JEFF WATSON, Attorney, Springdale, Arkansas.

STATEMENT OF THE CASE

On December 15, 2006, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on October 19, 2005,

and a pre-hearing order was filed on October 20, 2005.   A copy of the pre-hearing order

has been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee-employer relationship existed between the parties on May 21,

2005.

At the time of the hearing the parties agreed to stipulate that claimant earned

sufficient wages to entitle him to compensation at the rate of $283.00 per week for

temporary total disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s right shoulder, arm, and hand.

2.   Temporary total disability benefits from May 21, 2005 through a date yet to be

determined.

3.   Medical.
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4.   Attorney fee.

At the time of the hearing claimant clarified his request for temporary total disability

benefits to begin July 8, 2005 and continue through a date yet to be determined.

The claimant contends he was injured while catching a mixer as it was falling which

resulted in a torn rotator cuff.   Claimant is seeking benefits for temporary total disability,

medical expenses, and an attorney’s fee.

The respondent’s contentions as set forth in its pre-hearing questionnaire are as

follows:   “The respondent contends that the claimant’s shoulder, arm, and hand problems

are not related to his employment.   Subsequent to his alleged accident on the job the

claimant was involved in a car accident in 2004 wherein he injured his right shoulder, arm,

and hand.”

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 19, 2005, and contained in a pre-hearing order filed October 20,

2005, are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned a sufficient average weekly wage

to entitle him to compensation at the rate of $283.00 per week for temporary total disability

benefits is also hereby accepted as fact.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his right shoulder and arm while working for the

respondent.   
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4.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injury.

5.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to temporary total disability benefits as a result of his compensable injury.   

FACTUAL BACKGROUND

The claimant began working for the respondent around October 2004 performing

primarily manual labor.   On December 19, 2004, the claimant was involved in a non-work

related motor vehicle accident for which he sought medical treatment from the emergency

room; Dr. Masters, a chiropractic physician; and Dr. Fedosky.   According to claimant’s

testimony the accident caused soreness throughout his entire body.   Claimant testified

that he missed approximately one or two weeks of work following that accident before

returning to work for the respondent.

Claimant testified that on May 21, 2005 he and another employee were in the

process of unloading an industrial mixer from the back of a truck when the mixer began

tipping over.   Claimant testified that in order to keep the mixer from tipping over he

grabbed it and in the process injured his right shoulder and arm.   According to claimant

the mixer was four and a half to five feet tall and weighed approximately three to six

hundred pounds.

Claimant testified that he reported this incident to Don McCarthy, his supervisor,

shortly after it occurred.   According to claimant’s testimony he did not immediately request

medical treatment but subsequently did indicate to McCarthy that he needed medical

treatment.   Claimant also  testified that McCarthy originally informed him that the

respondent had workers’ compensation insurance but subsequently this proved to be

incorrect; therefore, he did not seek medical treatment for his injury until June 24, 2005.

 At that time the claimant was evaluated at the Mediserve Walk-In Clinic where he was
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diagnosed with a strain of the right shoulder, a right brachial plexus neuritis, and a possible

partial right rotator cuff tear.   Claimant was given medication and advised to receive follow-

up treatment in one week.   The claimant was also placed on modified work duties.

Claimant’s next medical treatment occurred on July 2, 2005 when he again returned

to the Mediserve Walk-In Clinic.   Claimant’s pain had continued and as a result he was

referred to an orthopaedic surgeon for an evaluation.   Claimant was again advised to

continue light-duty work.

Prior to claimant’s first visit with Dr. Tomlinson on July 8, 2005, the claimant ceased

working for the respondent on July 7, 2005.   According to claimant he and McCarthy

agreed for claimant to be “laid off” beginning on that date because he would be unable to

perform several heavy jobs that were upcoming.   McCarthy later denied this agreement.

Nevertheless, claimant did file for and began receiving unemployment compensation

benefits. 

Claimant had his first evaluation by Dr. Tomlinson on July 8, 2005 at which time he

diagnosed the claimant as suffering a ruptured long head of the biceps and a rotator cuff

tear of the right shoulder.   Dr. Tomlinson noted that the biceps tendon was not repairable

but would heal on its own; however, Dr. Tomlinson recommended an arthroscopic

evaluation and repair of claimant’s right shoulder.   Dr. Tomlinson also released the

claimant to return to work with restrictions of no lifting or carrying more than five pounds

with his right arm and no work at or above the shoulder level.

The last medical report submitted into evidence is dated July 29, 2005, at which time

Dr. Tomlinson noted that claimant’s right shoulder pain was worsening and again reiterated

his proposed treatment of an arthroscopic evaluation and treatment of claimant’s right

shoulder.

The respondent initially paid for claimant’s medical treatment until the arthroscopic

procedure was recommended by Dr. Tomlinson.   At that point, the respondent denied
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further treatment and has now controverted claimant’s entitlement to compensation

benefits.   Claimant has filed this claim contending that he suffered a compensable injury

to his right shoulder and arm while employed by the respondent.   He seeks payment of

medical benefits as well as temporary total disability benefits beginning July 8, 2005 and

continuing through a date yet to be determined.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his right shoulder and

arm on May 21, 2005 while attempting to unload an industrial mixer.   Claimant’s claim is

for a specific injury identifiable by time and place of occurrence.   The Commission has

stated in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February

2, 1995 (E400880), that pursuant to Act 796 of 1993, the following must be shown in order

to establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable injury to his right shoulder and to his right

arm as a result of his employment with the respondent.   First, I find that claimant has met



6

his burden of proving by a preponderance of the evidence that the injury arose out of and

in the course of his employment and that the injury was caused by a specific incident

identifiable by time and place of occurrence.   Claimant testified that he suffered the injury

to his right shoulder and arm when he grabbed an industrial mixer to keep it from falling

while unloading it with a co-employee on May 21, 2005.   Claimant testified that a few

minutes after this incident occurred he reported it to Don McCarthy, his supervisor.  At the

hearing Eileen McCarthy, the wife of Don McCarthy, testified.   Eileen McCarthy is

responsible for the respondent’s bookkeeping and it was her testimony that her first notice

of injury was on June 24, more than one month later, when the claimant was sent to the

Mediserve Walk-In Clinic.   However, Don McCarthy testified that on the day of the

accident the claimant came in and informed him that he thought he had injured his

shoulder.  McCarthy acknowledged that claimant did not want to go to the doctor at that

time, but that a week or so later the claimant complained that his shoulder was still hurting

because of the mixer and claimant was sent to the doctor which was paid for by the

respondent.

I also note that the initial medical report from the Mediserve Walk-In Clinic dated

June 24, 2005 indicates that claimant had a history of shoulder pain for approximately one

month after an incident unloading a mixer.   That report goes on to note that claimant’s

condition did improve until two days earlier when claimant had increased pain after lifting

a compressor.   In addition, the first medical report from Dr. Tomlinson dated July 8, 2005

again notes a history of claimant’s right shoulder pain beginning following an injury while

moving a mixer.   

In finding that claimant has met his burden of proof, I do note that claimant was

involved in a motor vehicle accident on December 19, 2004.   Respondent contends that

claimant’s right shoulder and arm problems are related to the accident in December 2004,

not an injury on May 21, 2005.   I find no merit to this argument for several reasons.  First,
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I note that the initial medical report after the motor vehicle accident is an emergency room

record from Washington Regional Medical Center dated December 19, 2004.   A review

of that medical report indicates that claimant was complaining of back pain following the

accident.   The records note that claimant’s complaints involved his neck, thoracic, and

lumbar spine.  The claimant was diagnosed as suffering from a low back strain and was

provided medication.   The initial medical report after the accident makes no note of

claimant’s right shoulder or arm.    A subsequent medical report dated February 25, 2005

from Dr. Fedosky indicates that claimant was making complaints of pain in various parts

of his body including his neck, shoulders, back, and leg.    Dr. Fedosky’s examination notes

reveal that he noted tenderness over the claimant’s neck and shoulders.   However, Dr.

Fedosky does not make any specific diagnosis regarding an injury to the claimant’s right

shoulder, nor does his medical report indicate any specific medical treatment relating to

claimant’s right shoulder.   Significantly, there is no indication that claimant suffered a torn

rotator cuff as a result of this motor vehicle accident.

Respondent also relies upon the testimony of Eileen McCarthy who testified that

after the claimant’s motor vehicle accident she would occasionally ask him how he was

doing.   According to McCarthy, claimant indicated that he was in a lot of pain and had

trouble sleeping at night.   McCarthy testified that claimant indicated that his pain was

mostly in his neck and shoulder.   Significantly, McCarthy testified that these conversations

occurred from after the motor vehicle accident until the end of March or early April.   Early

April would have been more than one and a half months prior to the claimant’s injury on

May 21, 2005.

Along these same lines, I also note that respondent called as a witness Vicky

Brewer, the claimant’s sister, who lived with claimant for about six days during the first

week of March 2005.   According to Brewer the claimant complained about pain in his

shoulder, back, and legs during that time.   Significantly, Brewer does not recall which
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shoulder claimant’s complaints involved and more significantly, I do not find Brewer’s

testimony to be credible given testimony at the hearing that there is a major conflict

between the claimant and Brewer.   Finally, I also note that the medical records contain a

report dated January 22, 2002 from St. Mary’s indicating that claimant was seen for

complaints of neck pain, headache, and shoulder pain following a motor vehicle accident

in 2002.   The medical records indicate that claimant was treated and released with no

other medical records submitted regarding that particular accident.

In short, while claimant was apparently involved in two prior motor vehicle accidents

in January 2002 and again in December 2004 at which time he had some right shoulder

pain, there is insufficient evidence indicating that claimant’s torn rotator cuff occurred as

a result of either of those motor vehicle accidents.   In fact, the medical records contain

virtually no indication that claimant was given any specific treatment for his right shoulder

following either of these incidents.   Furthermore, to the extent that claimant made some

complaints of right shoulder pain to Eileen McCarthy subsequent to the December 2004

accident, McCarthy testified that these complaints had ended in late March or early April

2005, more than one and a half months prior to the claimant’s injury.   Furthermore, there

is no evidence that claimant suffered from a torn biceps tendon prior to May 21, 2005.

Given this evidence, I find that claimant’s right shoulder injury and torn biceps were

the result of the May 21, 2005 accident while working for the respondent, not the result of

a pre-existing motor vehicle accident in December 2004.

Accordingly, for the foregoing reasons, I find that claimant has met his burden of

proving by a preponderance of the evidence that his injury arose out of and in the course

of his employment with respondent and that it was caused by a specific incident identifiable

by time and place of occurrence.

I also find that claimant has met his burden of proving by a preponderance of the

evidence that the injury caused internal physical harm to his body which required medical
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services and that claimant has offered medical evidence supported by objective findings

establishing an injury.   A review of Dr. Tomlinson’s report dated July 8, 2005 indicates that

he observed on the claimant’s arm a “loss of the normal biceps contour proximally and

laterally.”   This observation by Dr. Tomlinson constitutes an objective finding. 

Furthermore, Dr. Tomlinson ordered x-rays which according to his report revealed a 2B

acromion  process which ultimately resulted in his recommendation of an arthroscopic

evaluation and repair for a torn rotator cuff.   I find that this evidence satisfies the remaining

elements of compensability.

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his right shoulder and to his right arm in the form of

a torn biceps tendon.  Respondent is liable for payment of all reasonable and necessary

medical treatment provided in connection with claimant’s compensable injury. 

Respondent is obviously entitled to a credit for any medical treatment previously paid.

Claimant requests temporary total disability benefits beginning July 8, 2005 and

continuing through a date yet to be determined.   According to the evidence the claimant

continued to work for the respondent after his injury until July 7, 2005.   In order to be

entitled to temporary total disability benefits, claimant has the burden of proving by a

preponderance of the evidence that he remains within his healing period and that he

suffers a total incapacity to earn wages.   Arkansas State Highway & Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).   

Even though the claimant may have remained within his healing period, claimant did

not suffer a total incapacity to earn wages.   When claimant sought initial medical treatment

from the Mediserve Walk-In Clinic on June 24, 2005 claimant was released to return to

work on modified work duties.   When claimant next sought medical treatment from

Mediserve on July 2, 2005 he was again instructed to continue performing light-duty work.

It was after this visit and before his visit with Dr. Tomlinson on July 8 that claimant last
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worked for the respondent.   Even though Dr. Tomlinson recommended a surgical

procedure, Dr. Tomlinson on July 8 indicated that claimant could return to work with

restrictions of no lifting or carrying more than five pounds with his right arm and no work

at or above the shoulder level.   Thus, the medical records indicate that claimant was

released to return to work by his treatment physicians with restrictions.   Furthermore,

following claimant’s last day to work for the respondent he filed for unemployment benefits

on July 15, 2005.   At that time, claimant completed paperwork indicating that he could go

to work immediately and could work full time.   Claimant also indicated that he had no

disabilities that would limit his ability to perform normal job duties.   In fact, claimant

testified at the hearing that he was capable of working at that time and was still capable

of working.

Q. And did they ask you if you were capable of working?

A. Yes, sir.

Q. “Could you begin work immediately?”  Do you recall 
how you responded to that question?

A. I was capable of working.  I could work for Don.

Q. Do you remember how you - -

A. I am still capable of working.

In summary, in order to be entitled to temporary total disability benefits claimant has

the burden of proving by a preponderance of the evidence that he suffers a total incapacity

to earn wages.   In this particular case, claimant’s treating physicians returned him to work

with work restrictions.   Furthermore, according to claimant’s testimony and the form he

completed for unemployment benefits he was capable of working at that time.   Given this

evidence, claimant did not suffer a total incapacity to earn wages and is therefore not

entitled to temporary total disability benefits.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s
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attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his right shoulder and arm while employed by the

respondent.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injury.   Claimant has failed

to prove by a preponderance of the evidence that he is entitled to temporary total disability

benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

IT IS SO ORDERED.

                                                                            
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


