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STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 2, 2006,

in Fort Smith, Arkansas. A pre-hearing order was entered in this

case on August 26, 2005.  This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  Prior to the

commencement of the hearing, the parties agreed on an additional

stipulation (that being that the claimant died on May 30, 2005).

The parties further agreed to add an additional issue (that being

whether any or all current claims for additional benefits are

barred by expiration of the statute of limitations).  A copy of

this pre-hearing order with these amendments noted thereon, was

been made Commission’s  Exhibit No. l to the hearing. 

The following stipulations were offered by the parties and are

hereby accepted:
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1. On September 24, 2001,  the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation rates are $300.00 for

total disability and $225.00 for permanent partial

disability.

3. On September 24, 2001, the claimant sustained a

compensable injury to his left leg.

4. All medical expenses incurred for the compensable injury

to his left leg have been paid.

5. Temporary total disability benefits were paid from

September 24, 2001 through February 7, 2002.

6. The respondents have paid permanent partial disability

for a permanent physical impairment of 15% to the leg.

7. The claimant died on May 30, 2005.

By agreement of the parties the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant’s cardiac difficulties on and after

September 24, 2001, are a compensable injury or a

compensable consequence or complication of the accident

and other injuries on September 24, 2001.

2. The claimant’s entitlement to benefits for his cardiac

difficulties on and after September 24, 2001, including

death benefits.

3. The claimant’s entitlement to additional temporary total

disability benefits or his compensable leg injury after

September of 2002.
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4. Whether any claim for additional benefits is barred by

Ark. Code Ann. §11-9-702(b).

In regard to these issues, the claimant contends that his

cardiac difficulties represent a compensable consequence or

complication of the admittedly compensable injury to his left leg.

He contends that he is entitled to medical services for his

compensable cardiac difficulties, that he was rendered temporarily

totally disabled fro his compensable cardiac difficulties from the

last day that he worked until the date of his death, and that his

compensable cardiac difficulties caused his death on May 30, 2005.

He also contends that his compensable leg injury, in and of itself,

caused him to be temporarily totally disabled from September of

2002 through the date of his death.  He seeks the maximum fee for

his attorney.

In regard to these issues, the respondents contend:

“The claimant was paid until the end of his
healing period. His medical expenses were paid
and he was paid for his PPD on a scheduled
injury.

The respondents will contend that the statute
of limitations has expired regarding the claim
for fatality benefits.”

DISCUSSION

I. STATUTE OF LIMITATIONS 

The first issue to be addressed is whether the current claims

for additional benefits are barred by the statute of limitations,

as set out in Ark. Code Ann. §11-9-702(b).  This subsection

requires that any claims for additional benefits must be filed
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within two years from the date of the compensable injury or one

year from the last payment of benefits, whichever is greater.  

The evidence shows that a current claim for additional

benefits was filed with this Commission on September 20, 2004.

This is clearly more than two years from the date of the claimant’s

accident and initial compensable injury, on September 24, 2001 (on

the AR-C of September 20, 2004, the claimant erroneously gave the

injury date as September 13, 2001). 

 However, the medical evidence indicates that the claimant

continued to receive medical treatment for his compensable left leg

injury from Dr. Joe Paul Alberty (his authorized treating

physician), through at least December 19, 2003.  It also appears

that, on December 19, 2003, Dr. Alberty finally assigned a

permanent physical impairment rating of 15% to the lower extremity.

Clearly, the respondents were well aware of this continuing medical

treatment and the ultimate rating.  The respondents have accepted

and  paid permanent partial disability benefits attributable to the

assigned 15% impairment rating.   This would have entitled the

claimant to weekly permanent partial disability benefits for 19.65

weeks.  As these benefits would have commenced to accrue on

December 19, 2003, the last of these benefits would not have become

due until mid-April of 2004.

I recognize that the bulk of the additional benefits the

claimant now seeks are related to his cardiac difficulties rather

than difficulties with his initial injury to his leg.  However, the

mere fact that two separate parts of the claimant’s body may be
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involved does not make this two separate and distinct claims.  The

claimant clearly contends that his cardiac difficulties were also

the result of the September 24, 2001 accident.  For the purposes of

the Arkansas Workers’ Compensation Act, multiple injuries arising

out of or having their origin in the same employment related

accident or incident are considered one claim.  Thus, benefits paid

for one injury toll the statute of limitations for all injuries

arising out of the same accident or incident.

In the present case the claimant’s compensable leg fracture

and subsequent cardiac difficulties are alleged to be even more

intertwined.  The claimant not only contends that these two arose

out of or were caused by the same accident but maintains that his

cardiac difficulties are actually a complication of his compensable

leg injury.

After consideration of all the evidence presented, it is my

opinion that the present claim for additional benefits was filed

within one year of the last payment of benefits or compensation in

this claim.  Thus, the present claim for additional benefits would

not be barred by the provisions of Ark. Code Ann. §11-9-702(b).  

II. COMPENSABILITY OF THE CLAIMANT’S CARDIAC DIFFICULTIES ON AND

AFTER SEPTEMBER 24, 2001

The next issue is whether the claimant’s cardiac difficulties,

on and after September 24, 2001, represent a compensable injury

and/or a compensable consequence or complication of the admittedly

compensable injury to his leg that was sustained in the employment

related accident of September 24, 2001.  The burden rests upon the
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claimant to prove all of the elements necessary for his cardiac

difficulties to be considered “compensable” under the Act.

Due to the nature of these difficulties, the issue of

compensability is controlled by the provisions of Ark. Code Ann.

§11-9-114.  This is true regardless of whether the cardiac

difficulties are considered a separate injury or a complication or

consequence of the claimant’s compensable leg injury.  Under

subsection (a) of this section an “accident” is required to be the

“major cause” of the physical harm. Under subsection (b) of this

section, cardiovascular, coronary, pulmonary, respiratory, or

cerebrovascular accident or myocardial infarctions causing injury

or death are compensable, if the major cause of the physical harm

was some unusual and unpredicted incident involving the claimant’s

work.  

However, the claimant must first prove that his cardiac

difficulties satisfy the requirements established for all

compensable injuries, as contained in Ark. Code Ann. §11-9-

102(4)(D).  This subsection requires that the actual existence of

all compensable injuries must be “established by medical evidence”

and supported by “objective findings” (i.e. the observation of

findings beyond the claimant’s voluntary control).  

The medical evidence presented clearly satisfies these

requirements of Ark. Code Ann. §11-9-102(4)(D).  Numerous and

extensive evaluations and tests conducted upon the claimant, on and

after September 24, 2001, objectively show the actual existence of

multiple cardiac conditions and defects.  These tests included
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numerous EKG’s or ECG’s, multiple echocardiograms, cardiac CT’s

with contrast, ventilation perfusion scans, a heart catheterization

with contrast, etc.  There is absolutely no doubt that on and for

some time after September 24, 2001, the claimant experienced a

multiple cardiac difficulties.  

It therefore becomes necessary to determine if any of these

medically established and objectively documented cardiac

difficulties satisfy the compensability requirements of Ark. Code

Ann. §11-9-114. In other words, was an “accident”  or unusual and

unpredicted incident involving the claimant’s work the “major

cause” of any physical harm or damage to the claimant’s heart

and/or cardiopulmonary system?

The claimant’s widow testified that the claimant was checked

out for heart problems in 1996 or 1998.  However, no medical

reports from this period were introduced.  In fact, there is no

medical evidence of any cardiac difficulties or symptoms prior to

September 24, 2001.

The history given by the claimant to his various physicians

and the testimony of his widow, both reflect that the claimant was

not experiencing any cardiac symptoms at the time of his employment

related accident.  The medical record also shows that the claimant

underwent a DOT physical by Dr. Michael Westbrook (apparently his

family physician) on July 19, 2001.  No cardiac difficulties were

recorded at that time.

It must also be noted that various testing, beginning with the

claimant’s hospital admission on September 24, 2001, showed a
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series of cardiac changes.  The initial x-ray, taken at 1:46 p.m.

on September 24, 2001, was interpreted as showing a heart size as

being within “upper normal limits” and no particular abnormalities

were noted.  However, a subsequent study, performed at 11:38 p.m.

on September 25, 2001, was compared with the previous study and

interpreted as showing the heart to have become “enlarged”.  The

possibility of a small effusion in the area of the left

costophrenic angle was also noted.  A x-ray on September 27, 2001

continued to show an enlarged heart or cardiomegaly.  However, by

October 8, 2001, x-rays again showed the claimant’s heart size to

be within the upper limits of normal.

On the claimant’s initial echocardiogram, multiple

abnormalities were noted. These included atrial dysrhythmia,

probably atrial fibrillation, mild left atrium enlargement, trace

mitral valve regurgitation, concentric left ventricle hypertrophy,

dilated right ventricle and severely elevated right ventricular

systolic pressures suggesting secondary primary pulmonary

hypertension, and moderate tricuspid regurgitation.  However, with

the institution of treatment, a subsequent echocardiogram

(performed on October 30, 2001), showed the left ventricle to be

normal in size and contractility without wall motion abnormality or

hypertrophy.  The right ventricle was noted to be increased in

size, but contractility appeared normal.  The right atrium was also

noted to be increased in size, all valves appear to be normal in

structure and mobility, and there was no evidence of any mass or

effusion. The moderate tricuspid regurgitation had apparently
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resolved and no significant flow abnormality was noted in this

area. There was also no evidence of mitral regurgitation or

insufficiency.  

The first mention of a possible causal connection between the

claimant’s cardiac difficulties and his employment related accident

and resulting lower extremity injury is found in the echocardiogram

report of September 25, 2001.  In this report, the examiner states:

“Dilated right ventricle and severely elevated
right ventricular systolic pressures
suggesting secondary primary pulmonary
hypertension.  With lower extremity injury,
c o n s i d e r  p o s s i b l e  p u l m o n a r y
embolism.”(Emphasis mine)

Subsequent tests were performed to determine the presence of

a pulmonary emboli.  These included a CT of the chest, which was

performed on September 28, 2001, and a ventilation perfusion scan,

which was performed at the request of Dr. Dario Espina (a

cardiologist) on October 8, 2001.  Neither of these tests showed

the presence of any pulmonary emboli.  However, these tests were

performed several days to weeks after the claimant’s employment

related accident and after medication, including anti-clot

medication, had been given.

Various other tests were performed, at the request of Dr.

Espina, to investigate other possible causes for the onset of the

claimant’s arrhythmia. These possible causes include

atherosclerotic heart disease (ASHD), also known as obstructive

coronary artery disease, intracardiac shunting, or other cardiac

abnormality.  However, all of these other potential causes were

effectively eliminated by these tests.
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Ultimately, Dr. Espina concluded that the claimant’s

arrhythmia was caused by a transient and rather small pulmonary

emboli or clot from the site of the severely commuted fracture of

his tibia and fibula that occurred in the employment related

accident of September 24, 2001.  In his history and physical of

December 5, 2001, Dr. Espina stated:

“IMPRESSION: (1) Transient right ventricular
dilation presumed transient since
electrocardiogram of 9-24-01 showed right
ventricular dilation with tricuspid
insufficiency of significance, pulmonary
hypertension suggestive of significant to at
least moderate but repeat echo Dopplar a few
weeks ago did not reveal this so I believe
that he (the claimant) may have had small
pulmonary emboli that was not diagnosed by CAT
scan.  Certainly diagnosis of intracardiac
shunt needs to be considered.” (Emphasis mine)

The possible existence of an intracardiac shunt was eliminated by

the subsequent heart catheterization study on December 5, 2001.

The coronary angiogram on that date also showed no blockages or

obstructions or irregularities involving the claimant’s coronary

arteries.  

Immediately following the heart catheterization procedure and

angiogram, Dr. Espina stated:

“Coumadin should be considered since patient
has atrial fibrillation and in my opinion has
had a transient pulmonary embolism causing
transient right ventricular dilation and
pulmonary hypertension September 24, 2000(sic)
hospitalization.” (Claimant’s Exhibit No. 1,
pg. 28)

In a subsequent letter to claimant’s attorney, dated January

26, 2006, Dr. Espina stated:
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“After a review of the medical records, it is
my opinion that, with a reasonable degree of
medical certainty, Mr. Kinsworthy’s leg
fracture in September 2001 was the pivotal
event that caused his heart problems. As a
result, the heart trouble itself was very
instrumental in forcing him to obtain medical
disability.”

Dr. Espina is a highly competent physician and a member of the

Arkansas Heart Center in Fort Smith, Arkansas.  His opinion is

certainly entitled to substantial weight and credit. He is further

one of the claimant’s primary treating physicians for his cardiac

difficulties and has had numerous opportunities to see and evaluate

the claimant.  The respondents have offered no expert medical

evidence to refute Dr. Espina’s opinion.

Clearly, all of the evidence, including the medical evidence,

supports the existence of a close temporal relationship between the

claimant’s employment related accident on September 24, 2001, and

the initial manifestation of the claimant’s cardiac symptoms and

difficulties in the form of cardiac arrhythmia.  Obviously, the

severe injury to the claimant’s left leg in this accident could

have logically produced small emboli or blood clots, which, as

opined by Dr. Espina, affected the function of the claimant’s heart

and produced the arrhythmia.   Dr. Espina’s thorough investigation

into the other potential causes for the claimant’s arrhythmia or

atrial fibrillations effectively eliminated all of these other

potential causes.  

Therefore, after consideration of all the evidence presented,

it is my opinion that the claimant has proven by the greater weight

of the credible evidence presented that the employment related
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accident of September 24, 2001 was the sole cause of the physical

damage to the claimant’s left leg and that this physical damage

produced an emboli or blood clot that was the “major cause” of the

physical damage to the claimant’s heart which in turn caused the

arrhythmia. Thus, an “accident” or an “unusual and unpredicted

incident”, which was related to the claimant’s employment, was the

“major cause” of the physical harm that produced this cardiac

abnormality.  This satisfies the statutory requirements for

compensability, as set out in Ark. Code Ann. §11-9-514. Claimant’s

cardiac difficulties in the form of arrhythmia represent a

compensable injury or consequence of the employment related

accident of September 24, 2001.  

However, it is my further opinion that the claimant has failed

to prove that his employment accident and leg injury of September

24, 2001 was the “major cause” of his other objectively

demonstrated cardiac abnormalities or conditions. Thus, these

conditions or defects have been shown to be “compensable”.

  The medical evidence shows that the claimant’s systemic or

generalized arterial hypertension with resulting Ventricular

hypertrophy pre-existed the employment related accident on

September 24, 2001.  The DOT physical, completed by Dr. Westbrook

on July 9, 2001, showed a blood pressure of either 166/88 or

144/88.  Both of these readings would be considered somewhat

elevated. Dr. Espina expressly opined that the claimant’s systemic

arterial hypertension with resulting left ventricular hypertrophy

was “longstanding” (Claimant’s Exhibit No. 1, page 26).
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  The medical evidence further shows that the claimant was

experiencing a systemic condition of small/dense LDL particle

disease or dyslipidemia.  This is a systemic condition that is not

causally related to trauma.  The evidence fails to show that the

claimant’s accident and injury had any effect on this condition.

III. BENEFITS FOR THE CLAIMANT’S COMPENSABLE CARDIAC DIFFICULTIES

Next, it becomes necessary to determine the nature and extent

of benefits to which the claimant is entitled for his compensable

cardiac difficulties (i.e. arrhythmia).  The burden rests upon the

claimant to prove his entitlement to these benefits.  

Clearly, the claimant would be entitled to reasonably

necessary medical services for compensable arrhythmia.  “Reasonably

necessary medical services” are those medical services necessitated

by or connected with the compensable condition, which have a

reasonable expectation of accomplishing the purpose or goal for

which they are intended.

The evidence shows that the claimant was provided a number of

medical services that were necessitated by or connected with his

compensable cardiac arrhythmia. The first of these services appear

to have been provided by physicians at St. Edwards Mercy Medical

Center on September 24, 2001.  These services include multiple

chest x-rays, an echocardiogram, a chest CT scan, multiple EKG or

ECG studies, and blood testing. All of these tests were

necessitated by or connected with the claimant’s compensable

cardiac arrhythmia or atrial fibrillation. The obvious purposes of

these tests were to ascertain the cause and extent of these cardiac
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abnormalities.  Clearly, these tests had a reasonable expectation

of accomplishing that purpose. Not only are they of a type and

nature generally employed by the local medical community for this

purpose, but this testing actually accomplished its intended

purpose by showing that the cardiac arrhythmia or atrial

fibrillation were most likely the result of cardiac damage from a

transient pulmonary emboli.  

Thus, all of the medical services provided the claimant for

his compensable cardiac difficulties by physicians at St. Edwards

Mercy Medical Center, during the claimant’s initial hospitalization

from September 24, 2001 through September 29, 2001, represent

reasonably necessary medical services for either his compensable

leg injury and/or resulting compensable cardiac complications. The

expense of these services, subject to the Commission’s medical fee

schedule, is the liability of the respondent herein.

The medical record shows that the claimant received extensive

medical services, which was necessitated by or connected with his

compensable cardiac arrhythmia, by and at the direction of Dr.

Dario Espina, on and after October 4, 2001.  These medical services

included further extensive testing, in the form of a ventilation

perfusion scan, additional chest x-rays, additional EKG or ECG

studies, a myocardial perfusion stress study, additional

echocardiograms, and a heart catheterization. The evidence shows

that all of this testing was necessitated by or directed toward the

claimant’s compensable cardiac arrhythmia and had as its intended

purpose the accurate determination of the cause and nature of this
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particular cardiac abnormality (i.e. arrhythmia).   Again, the

types of the tests performed are commonly recognized in the general

medical community as being appropriate for this purpose. Further,

the evidence shows that, these tests did, in fact, accomplish their

intended purpose.

The evidence shows that the claimant also received extensive

medical services from Dr. Espina that were directed toward the

active treatment of the compensable cardiac arrhythmia. These

services included extensive courses of medication and two attempts

at synchronized electrocardioversion.  Again, the types of the

active treatment provided are those commonly recognized and

generally employed in the local medical community to treat or

stabilize cardiac arrhythmia. The evidence further shows that these

medical services not only had a reasonable expectation of

accomplishing their intended purpose or goal, but were (to a

certain extent) successful in doing so.  

Therefore, I find that the medical services provided the

claimant by and at the direction of Dr. Espina and directed toward

the evaluation and treatment of the claimant’s compensable cardiac

arrhythmia represents reasonably necessary medical services for

this compensable condition.  As such, the expense of these

services, subject to the medical fee schedule established by this

Commission, is the liability of the respondents herein.

However, I recognize that Dr. Espina appears to have also

provided the claimant with medical services directed towards the

evaluation and/or treatment of other actual or potential cardiac
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conditions.  These include the claimant’s systemic arterial

hypertension, dyslipidemia, obesity, and/or eating disorder. The

evidence fails to show that these conditions were in any way

causally related to or connected with the claimant’s compensable

cardiac arrhythmia. The evidence further fails to show that

treatment of these conditions was in any way a necessary pre-

requisite for treatment of the claimant’s compensable cardiac

arrhythmia. Therefore, it is my opinion that any medical services

rendered to the claimant for conditions do not represent reasonably

necessary medical services for the claimant’s compensable cardiac

injury. The respondents are not liable for any expense incurred for

these services. 

Next, is the matter of the claimant’s entitlement to temporary

total disability benefits for his compensable cardiac difficulties.

In order to be entitled to such benefits,  the claimant must prove

that during any period for which he seeks such benefits, he

continued within his healing period from the effects of his

compensable cardiac injury and was also rendered totally disabled

from performing regular gainful employment by this injury.

The stipulations reflect that all appropriate temporary total

disability benefits were paid through February 7, 2002.  The

stipulations also indicate that the claimant died on May 30, 2005,

and his entitlement to continuing “disability” benefits would end

at his death. Thus, the only period during which additional

temporary total disability benefits could possibly be appropriate

would be from September 8, 2002 through May 30, 2005.  
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    The duration of the healing period is a medical question, which

must be resolved upon the basis of the greater weight of the

medical evidence presented.  The healing period from the effects of

a compensable injury continues until the claimant has achieved the

maximum benefit of time and medical treatment in regard to the

resolution or stabilization of the actual physical damage caused by

the compensable injury.  Once this underlying physical damage has

resolved, or at least stabilized, with no further reasonable

expectation of improvement, then the healing period has ended. 

The medical evidence shows that the claimant continued under

active medical treatment for his compensable cardiac arrhythmia by

Dr. Espina through February 1, 2002.  On that date, the claimant

underwent a second electrocardioversion. The initial results of

this procedure showed that it was successful and that the claimant

had been converted from atrial fibrillation to normal sinus rhythm.

On February 21, 2002, the claimant continued to exhibit no cardiac

arrhythmia or atrial fibrillation. A normal sinus rhythm was

observed on ECG or EKG testing. 

 However, by August 22, 2002, the claimant was showing sinus

bradycardia on EKG testing, which Dr. Espina attributed to the beta

blocker therapy for his arrhythmia.  An attempt was made to wean

the claimant off this medication that was being given him to

stabilize his cardiac arrhythmia. Following the reduction in this

medication, periodic arrhythmias were noted to have returned on a

Holter monitor study that was performed on September 13, 2002.

(Claimant’s Exhibit No. 1, page 56). The claimant was seen by Dr.
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Espina on September 26, 2002 and medication for the arrhythmia was

prescribed and alternatives to continuing medication was discussed.

A follow up Holter monitor study was done on October 9, 2002, which

showed continued arrhythmias.  On October 31, 2002 the claimant was

seen by Dr. Espina for evaluation of his new anti-arrhythmia

medication.  At that time, the claimant was noted to be improved.

Another echocardiogram was performed at Dr. Espina’s request, on

August 22, 2003.  No significant defects appear to have been noted

on this study.  There is no evidence of any further active medical

treatment or even monitoring for the claimant’s compensable cardiac

arrhythmia, by Dr. Espina or any other physician, after the August

22, 2003 echocardiogram.

Therefore, I find that the claimant has proven that he

continued within his healing period for his compensable cardiac

arrhythmia through August 22, 2003.  However, he has failed to

prove that his healing period from his compensable cardiac

arrhythmia continued beyond that date.  Thus, no temporary total

disability benefits can be awarded beyond August 22, 2003.

In regard to the matter of actual total “disability”, the

record shows that the claimant continued to be regularly employed

by the respondent until sometime in October of 2002.

Unfortunately, no one bothered to identify this date with any

specificity.  Clearly, the claimant could not be considered totally

disabled from regular gainful employment, as a result of his

compensable cardiac condition, during this actual period of

employment.
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On August 22, 2002, the claimant was evaluated by Dr. Espina

“for the possibility of medical disability”.  A physical

examination and ECG or EKG was performed on the claimant at that

time.  Dr. Espina identified the claimant’s various medical

conditions as follows:

1. Paroxysmal atrial fibrillation.

2. Elevated left ventricular end diastolic pressure.

3. Bradycardia due to beta blocker therapy.

4. Obesity.

5. Small dense LDL particle disease.

6. Major depression with excessive eating disorder.

7. Bilateral shoulder pain syndrome.

In this report, Dr. Espina expresses his opinion concerning the

claimant’s physical capability to maintaining regular gainful

employment:

“In my opinion, this patient has too many
medical issues to allow him to be employed and
be productive.  He should be disabled in my
opinion.” (Emphasis mine)

The foregoing opinion of Dr. Espina  clearly had substantial

bearing on the claimant’s social security disability claim.

However, it is obvious that in forming this opinion, Dr. Espina

considered not only the claimant’s compensable cardiac arrhythmia

and resulting bradycardia, but also considered all of the

claimant’s physical conditions and difficulties. Many of these have

not been shown to be in any way related to the accident of

September 24, 2001 or to the claimant’s resulting compensable

injuries.  In fact, some of these conditions appear to have arisen
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subsequent to the accident and injuries giving rise to this claim.

Thus, Dr. Espina’s opinion is of little help in determining whether

the claimant was rendered totally disabled by the effects of his

compensable cardiac condition and/or compensable leg injury.

The testimony of the claimant’s wife shows that the primary

physical limitation that resulted in the claimant terminating his

employment with the respondent in October of 2002, was his

shortness of breath. The existence and severity of these particular

difficulties was objectively demonstrated by a pulmonary function

test that was performed on September 16, 2002.  The testimony of

the claimant’s wife, substantiated by the pulmonary function test

results, would clearly support the conclusion that the claimant had

effectively become totally disabled from performing all forms of

employment by October of 2002, due solely to his symptoms in the

form of a shortness of breath or inability to breath with even

minor exertion. 

Thus, the question becomes whether the claimant’s shortness of

breath upon exertion was related to or the result of his

compensable cardiopulmonary injuries of September 24, 2001.  

Although the evidence reveals the claimant had a history of

smoking, the record also indicates that he ceased such activity

several years prior to September 24, 2001.  There is no evidence

in the record to indicate that the claimant was experiencing

emphysema, asthma, scarring of his lungs, or any other pulmonary

problems prior to September 24, 2001. In fact, chest x-rays and the

chest CT scan that were performed on the claimant shortly after the
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compensable injury failed to show any pre-existing physical damage

or abnormalities directly effecting the claimant’s lungs.  

The testimony of the claimant’s widow and the medical evidence

histories of the claimant indicate that the claimant’s difficulties

with shortness of breath (SOB) first appeared almost

contemporaneously with the accident and the onset of cardiac

difficulties on September 24, 2001.  The testimony of the

claimant’s widow and the medical evidence show that these

particular symptoms continued to persist thereafter.  Thus, the

evidence presented shows a close temporal relationship between the

claimant’s employment related accident with his resulting

compensable cardiac injury and the initial manifestation of his

shortness of breath.  

Clearly, the cardiac and respiratory systems are inexorably

linked.  If the heart does not transmit or pump a sufficient supply

of blood to the lungs, symptoms in the form of shortness of breath

can result without any actual malfunction of the lungs themselves.

Shortness of breath is commonly seen as a symptom of cardiac

malfunction.  

    In the present case, the claimant’s compensable cardiac injury

has resulted in arrhythmia, primarily in the form of atrial

fibrillations and, at times, episodes of tachycardia. The

claimant’s treatment for his arrhythmia has resulted in bradycardia

or an abnormal slowing of his heart rate.  Clearly, all of these

would affect the ability of the claimant’s heart to adequately pump

blood to his lungs.  Shortness of breath would reasonably be
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expected from such cardiac malfunction. Such a relationship is

supported by the fact that the claimant’s shortness of breath

appears to have been less severe during periods when his arrhythmia

had been essentially stabilized by electrocardioversion,

medication, but was most severe before the stabilization of his

arrhythmia and after his anti-arrhythmia medication was reduced in

late August or early September of 2002, in an attempt to alleviate

the  bradycardia that this medication was causing.

It must also be noted that the medical evidence shows that the

mechanism of the claimant’s cardiac injury also involved his

pulmonary system.  In the opinion of Dr. Espina, transient

pulmonary emboli or blood clots lodging in the pulmonary arteries

caused a back pressure on the portion of the claimant’s heart

pumping blood to his lungs that resulted in physical damage to this

portion of the heart and produced the subsequent arrhythmia.  Due

to the nature and location of the resulting cardiac damage some

loss of cardiopulmonary function would reasonably be expected.

In summary, the evidence presented shows a reasonably close

temporal relationship between the claimant’s compensable cardiac

injury and the initial onset of his shortness of breath. These

symptoms could logically be caused by the compensable cardiac

injury.  The evidence fails to show any other reasonable cause for

the appearance of this shortness of breath. Thus, I find that the

claimant’s disabling symptoms in the form of shortness of breath,

particularly upon exertion, was the direct result of his

compensable cardiac injury.
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After consideration of the evidence presented, it is my

opinion that the claimant has proven that his symptoms and

limitations resulting from his compensable cardiac arrhythmia with

resulting shortness of breath were sufficient to prevent him from

performing regular gainful employment from November 1, 2002 through

August 22, 2003.  Thus, the claimant has satisfied all of the

requirements for his entitlement to temporary total disability

benefits during this period.

In reaching my decision, I recognize that my selecting

November 1, 2002, for the date of the commencement of the

claimant’s actual total disability, and August 22, 2003, as the

date for the end of the claimant’s healing period, may appear to be

arbitrary.  However, the burden of proof for establishing both of

these dates rests upon the claimant. In the present case, the

evidence presented by the claimant indicates that he continued to

be regularly employed by the respondent until “sometime” in October

of 2002.  “Sometime” in October of 2002, could as easily be October

31, 2002, as any other date in October of 2002.  Thus, I have

commenced temporary total disability benefits with November 1,

2002.  In regard to the end of the claimant’s healing period, the

claimant has simply failed to present any evidence that he actually

received or required any additional medical treatment directed

toward the improvement of the physical damage caused by his

compensable cardiac injury after August 22, 2003.  Thus, I can only

say that the claimant’s healing period continued through that date.
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The final benefits requested by the claimant for his

compensable cardiac injury are death benefits under Ark. Code Ann.

§11-9-527.  In order to be entitled to such benefits, the burden

again rests upon the claimant (more concisely his beneficiaries) to

prove that the claimant’s death was brought about by his

compensable injury.

In determining the burden of proof placed upon the claimant by

this subsection Ark. Code Ann. §11-9-527(b) would appear to be

ineffectual.  This subdivision establishes a rebuttable presumption

that death did not result from the compensable injury, only if the

claimant’s death did not occur within one year from the date of the

accident giving rise to the injury or within the first three years

of the period of compensation payments fixed by the compensation

Order.  However, there is no presumption under this subsection or

any other part of the Act that the death was related to the

compensable injury, if it does occur within these periods of time.

Thus, if the claimant meets his or her initial  burden of proving

that death was causally related to the compensable injury, the

presumption of this subdivision(c) would clearly be rebutted.

 The claimant’s death certificate expressly states that the

cause of the claimant’s death was a “myocardial  infarction”.  The

testimony of the claimant’s widow, concerning the nature of the

claimant’s death, and the emergency medical services record would

support this diagnosis. This is also the same diagnosis for cause

of death given in the Turner Memorial Hospital emergency room

records of May 30, 2005.  
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Thus, the evidence presented clearly shows that the claimant’s

death on May 30, 2005, was due to a cardiac event and that this

event was in the form of a myocardial infarction.  There is also no

doubt that the claimant previously experienced a compensable

cardiac injury.  However, the mere fact that the claimant’s heart

was involved in both his compensable injury and his death is not

sufficient to reasonably infer a link between the injury and the

death, almost four years later.

The most credible evidence on the existence of a causal

relationship between the claimant’s previous cardiac injury and

subsequent myocardial infarction would be expert medical opinion.

However, no such expert medical evidence has been presented. I find

it important to note that in a narrative report to the claimant’s

attorney, which was authored after the claimant’s death, Dr. Espina

only indicated that the claimant’s compensable heart trouble was

“very instrumental in forcing him to obtain medical disability”.

However, he does not express any opinion in regard to the effect of

the compensable cardiac difficulties on the claimant’s death.  

As previously noted, the claimant’s compensable cardiac injury

produced difficulties in the form of arrhythmia and shortness of

breath. However, it appears to have had no effect on the claimant’s

coronary arteries nor resulted in the death or scarring (infarct)

of any heart muscle tissue.  The myocardial perfusion imaging, the

various echocardiograms, and the heart cath performed on the

claimant all showed no blockage of any of the claimant’s coronary

arteries, no damage to the claimant’s heart wall (scarring), and
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(with the exception of the first echocardiogram) no significant

impairment of the functioning of the actual muscles of the heart.

The only residual effect appears to have been in the natural

electrical stimulation of the heart muscles to maintain a regular

rhythm.

The medical evidence further shows that both at the time of

his compensable injury and subsequent thereto, the claimant was

experiencing a multitude of conditions that could logically have

resulted in his massive myocardial infarction on May 30, 2005. The

claimant appears to have had persistent arterial hypertension. He

also had and continued to have a cholesterol disorder known as

small dense LDL particle disease or dyslipidemia, which appears to

have been poorly controlled. He is not only shown to be

persistently obese, but was also noted to have an excessive eating

disorder due to depression.  No treatment appears to have been

pursued by the claimant for either of these psychological

disorders. He exhibited a history of a genetic propensity for the

development of arteriosclerotic heart disease and resulting cardiac

blockage or defects. He also had a past history notable for tobacco

and alcohol abuse.  

In his narrative report to Dr. Westbrook (the claimant’s

family physician), Dr. Espina noted:

“Your patient was evaluated with an advanced
lipid profile on August 14, 2002, which
revealed the following. Total cholesterol was
245, HDL cholesterol 39.  The LDL cholesterol
was 173 and there is evidence of LDL small
dense particle disease since the LDL
subfraction III(a) plus III(b) is 42%.
Triglycerides were 156.
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Mr. Kinsworthy has not followed risk factor
modification of exercise and diet.  He has
been prescribed Advicor and he should be
taking perhaps 1000/20 dose but I am not sure
he is actually taking the medicine.  I will
advise him to continue his efforts of exercise
and diet and increase the dose of Advicor
since he is at a high risk for cardiovascular
event in his lifetime.”

     When the claimant was seen by Dr. Espina on September 26,

2002, Dr. Espina again noted that the claimant was not engaging in

exercises or following the risk factor modification. 

The last medical record introduced, prior to the claimant’s

death, is an office notation from Dr. Westbrook’s office, which is

dated October 5, 2004. At the time of this visit, the claimant’s

weight was recorded as 263 pounds, which would essentially be

unchanged from his prior evaluations. His blood screen was noted to

continue to show elevated cholesterol levels.  This report also

observed that the claimant’s depression apparently continued and

that he felt himself under “increased stress”, but that he declined

counseling. Although a re-evaluation and re-testing appears to have

recommended for February of 2005, there is no indication that the

claimant followed up with this request.  The medical evidence also

fails to show that the claimant followed up with Dr. Espina for his

numerous active and potential cardiac conditions after August 22,

2003.  Nor is there any indication that the claimant ever complied

with the various programs recommended by Dr. Espina and intended

to prevent further progression or development of arteriosclerotic

heart disease or the occurrence of a myocardial infarct.
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While it is possible that the claimant’s compensable cardiac

injury could have played some causal role in his ultimate demise on

May 30, 2005, it is at least equally possible that his massive

myocardial infarction on that date was merely the result of the

natural progression of arteriosclerotic heart disease from his

various non compensable conditions and genetic propensities,

coupled with a failure to actively pursue the treatment regimens

recommended to prevent the occurrence of such an event. After

consideration of all the evidence presented, it is my opinion that

the claimant has failed to prove by a preponderance of the evidence

the existence of a causal relationship between his compensable

cardiac difficulties beginning on September 24, 2001, and the

massive myocardial infarction that resulted in his death on May 30,

2005. Therefore, benefits under Ark. Code Ann. §11-9-527 would not

be appropriate in this case.

IV. ADDITIONAL TEMPORARY TOTAL DISABILITY FOR THE COMPENSABLE LEG

INJURY

The final issue concerns the claimant’s entitlement to

additional temporary total disability benefits for his compensable

left leg injury, after September of 2002.  Again, the burden rests

upon the claimant to prove his entitlement to these benefits.  

Under Ark. Code Ann. §11-9-521, the claimant would be entitled

to temporary total disability benefits for this scheduled injury

until he either returned to work or until his injury from this

healing period ended, whichever is greater. The evidence presented

shows that the claimant did in fact “return to work” on February 8,
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2002 and worked until sometime in October of 2002.  Although the

evidence shows that the claimant ceased working sometime in October

of 2002, this inability to work is in no way shown to be related to

the compensable left leg injury.  The records of Dr. Joe Paul

Alberty, an orthopaedic specialist and the claimant’s treating

physician for his compensable leg injury, show that the claimant

had been released to return to work from the standpoint of this

injury prior to September of 2002, and was never subsequently

restricted from working for the standpoint of this injury.  Even

the testimony of the claimant’s wife fails to show that the

claimant’s inability to work after September of 2002 was in any way

related to his compensable leg injury.

Therefore, I find that the claimant has failed to prove that

he is entitled to any additional temporary total disability

benefits for the compensable scheduled injury to his left leg after

September of 2002. His request for such additional temporary total

disability benefits must be denied.

 FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On September 24, 2001,  the relationship of employee-

employer-carrier existed between the parties.

3. On September 24, 2001, the claimant earned an average

weekly wage sufficient to entitle him to weekly

compensation benefits of $300.00 for total disability and

$225.00 for permanent partial disability.



F111004-Kinsworthy 30

4. On September 24, 2001, the claimant sustained a

compensable injury to his left leg.

5. On September 24, 2001, the claimant sustained a

compensable cardiac injury, that was a result of a

compensable consequence or complication of the

compensable injury to his left leg.  This compensable

cardiac injury resulted in symptoms of arrhythmia and

shortness of breath.

6. There is no dispute over liability for the medical

expenses incurred for medical services rendered to the

claimant directly for his compensable leg injury and all

such expenses have been paid.

7. The medical services rendered to the claimant for the

evaluation and treatment of his cardiac arrhythmia and

shortness of breath by and at the direction of the

physicians at St. Edwards Mercy Medical Center, Dr.

Michael Westbrook, and Dr. Dario Espina represent

reasonably necessary medical services for the claimant’s

compensable cardiac injury. The expense of these

services, subject to the Commission’s medical fee

schedule, is the liability of the respondents herein.

However, any medical services rendered to the claimant by

and at the direction of Dr. Westbrook and Dr. Espina for

cardiac difficulties, unrelated to the claimant’s

symptoms of arrhythmia and shortness of breath, do not

represent reasonably necessary medical services for the
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claimant’s compensable cardiac injury, but are related to

or necessitated by his various non compensable actual and

potential cardiac conditions.

8. The claimant is entitled to additional temporary total

disability benefits for his compensable cardiac injury

for the period beginning November 1, 2002 and continuing

through August 22, 2003.  Specifically, the claimant has

proven by the greater weight of the credible evidence

that during this period he continued within his healing

period from the effects of his compensable cardiac injury

and also continued to be rendered totally disabled from

performing all forms of regular gainful employment as a

result of this injury. The claimant failed to prove by

the greater weight of the credible evidence that he was

totally disabled from performing regular gainful

employment, as a result of the effects of this

compensable injury, prior to November 1, 2002. The

claimant also failed to prove that he continued within

his healing period from the effects of his compensable

cardiac injury after August 22, 2003.

9. The claimant has failed to prove by the greater weight of

the credible evidence that his death on May 30, 2005, was

causally related to his prior compensable cardiac injury

or any other compensable injuries sustained in the

employment related accident of September 24, 2001.
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10. The claimant has failed to prove that he is entitled to

additional temporary total disability benefits for his

compensable left leg injury after September of 2002.

Specifically, the greater weight of the credible evidence

presented establishes that the claimant returned to work

on February 8, 2002, and that his subsequent failure or

inability to continue this employment was in no way

caused by his compensable left leg injury.  

11. None of the present claims for additional benefits are

barred by the provisions of Ark. Code Ann. §11-9-702(b).

All such claims for additional benefits were made within

one year from the last payment of compensation, as

required by this subsection.

12. The respondents have denied the occurrence of any

compensable cardiac injury and have controverted the

claimant’s entitlement to any and all benefits

attributable to such an injury.

13. A reasonable fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the additional

temporary total disability benefits herein award (i.e.

from November 1, 2002 through August 22, 2003).   

ORDER

The respondents shall pay to the claimant’s estate the

additional accrued temporary total disability benefits for the

period of November 1, 2002 through August 22, 2003.
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The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional temporary total

disability  benefits herein awarded.  One-half of this fee is the

obligation of the respondents in addition to such benefits.  The

remaining one-half of this fee is to be withheld by the respondents

from such benefits.

The respondents shall be liable for all reasonably necessary

medical expenses incurred by the claimant for his compensable left

leg injury and his compensable cardiac injury. This liability is

subject to the medical fee schedule established by this Commission.

The respondents are also entitled to a set off, under the

provisions of Ark. Code Ann. §11-9-411, for any such medical

benefits that have been previously paid under a policy of group

insurance.  However, the respondents shall place in reserve for a

period of five years an amount equal to this set off.  If, at the

end of this five year period, no releases have been obtained from

the group payor or disposition of these monies otherwise made by

this Commission, this amount shall be paid over to the Arkansas

Workers’ Compensation Death & Permanent Total Disability Trust

Fund.  

All benefits herein awarded have heretofore accrued and are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

For the reasons heretofore set out in this Opinion, the

claimant’s request for additional temporary total disability
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benefits attributable to his compensable leg injury and his request

for death benefits under Ark. Code Ann. §11-9-527 must be and

hereby are denied and dismissed.

IT IS SO ORDERED.  

                           
                             MICHAEL L. ELLIG

      Administrative Law Judge       


