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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER F502422 

JANICE L. KEENE, EMPLOYEE CLAIMANT

ARKANSAS DEPARTMENT OF HEALTH, EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION, CARRIER RESPONDENT

OPINION FILED AUGUST 11, 2006

A hearing in this case was conducted on March 3, 2006, before ADMINISTRATIVE
LAW JUDGE D. FRANKLIN AREY, III, at Batesville, Independence County, Arkansas.

Claimant was represented by Kenneth A. Olsen, Attorney at Law, Little Rock, Arkansas.

Respondents were represented by Richard S. Smith, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A prehearing telephone conference was held in this claim on January 17, 2006; a

Prehearing Order was filed on that same date.  A copy of the Prehearing Order was

entered into the record as State’s Exhibit #1.

The parties agreed to four stipulations.  Three of these stipulations are listed in the

Prehearing Order and were confirmed at the hearing.  As specified at the end of the

hearing, the parties agreed to stipulate to Claimant’s average weekly wage, and notified

the Commission of this stipulation by letter after the close of the hearing.  The following

stipulations are hereby accepted.

1.  The employee-employer-carrier relationship existed on January 20, 2005 and at

all other relevant times.
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2.  Respondents controvert this claim.

3. Respondents paid some medical benefits through March 9, 2005 prior to

controverting compensability.

4.  Claimant’s average weekly wage at the time of the injury was $203.32; her

compensation rate is $136.00 per week.

At the March 3, 2006 hearing, the parties discussed the issues set forth in the

Prehearing Order.  The parties agreed to modify the fourth issue listed in the Prehearing

Order.  By virtue of the parties’ post-hearing stipulation concerning Claimant’s average

weekly wage, it is no longer necessary to consider the third issue listed in the Prehearing

Order.  Thus, the issues remaining to be litigated and resolved are limited to the following:

1.  Whether Claimant sustained a compensable specific incident low back injury on

January 20, 2005.

2.  Whether Claimant is entitled to medical benefits.

3.  Whether Claimant is entitled to temporary total disability benefits from January

28, 2005 to a date to be determined.

4.  Whether Claimant is entitled to an attorney’s fee.

THE RECORD

At the close of the hearing, the attorneys for the parties asked for additional time to

propose a stipulation concerning Claimant’s average weekly wage.  That request was

granted.  On June 20, 2006, Claimant’s attorney submitted a letter outlining an agreement

listed as stipulation number 4 above.  Respondents’ attorney did not object.  Therefore,

Claimant’s attorney’s June 20, 2006 letter addressed to the Administrative Law Judge will

be blue-backed and made a part of the record in this proceeding.
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DISCUSSION

Claimant began working for Respondent employer in 1995.  Her duties initially

involved personal care, but later involved home health care as well.  She distinguished

these duties as follows: “Home health you take the vital signs and you don’t do a lot of

housecleaning with that, but personal care you do a lot more.  Home health you just maybe

stay about a couple of hours and take the vital signs.”

Claimant sustained an injury on January 20, 2005 while engaged in her personal

care duties.  She described the incident as follows:

I was working for Mavis Sanders and I was cleaning her house for her.  And
I was vacuuming around and I picked up the end of this table that had the TV
and kind of bent over and hurt my back, and right away I knew I was hurt.
....

[I]t hurt across my back and down my leg and kind of muscles hurting and
spasms back there.

Although Claimant began to hurt right away, she continued to work that day.  Ice packs and

chiropractic treatments did not help, so Claimant reported an injury to Respondent

employer on January 28, 2005 and presented to Dr. Ron Simpson on that date.  Claimant

recalled that he ordered an x-ray and prescribed muscle relaxers for her spasms.

Claimant testified that her back had been “doing fine” until she “lifted something and

hurt it.”  She denied having any kind of back pain or problems when she began working for

Respondent employer; she also denied any back problems prior to her January 20, 2005

incident.

Q.  Were you ever aware of any type of degenerative condition in your back?

A.  I didn’t know if I had any slipped disks, no.

Q.  Or degenerative condition of any kind?
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A.  No.

Q.  Had you ever taken any medicine for arthritis or other degenerative back
problems?

A.  I took it for my knee, not for my back.
....

Q.  But prior to the injury -- 

A.  Prior to the injury, no.

Q.  Were you having any back pain or symptoms?

A.  No.

Claimant was also asked whether she had experienced muscle spasms or used muscle

relaxers prior to her January 2005 visit with Dr. Simpson.

Q.  Okay.  Is that the first time you had taken muscle relaxers for muscle
spasms?

A.  I’m not sure of that.

Q.  Do you recall at any time in your life prior to that having had muscle
spasms in your low back?

A.  I don’t think so, no.

Claimant testified to subsequent examinations by Dr. Patrick Chan and Dr. Wayne

Bruffett.  She did not experience any relief from injections administered by Dr. Chan.  At

the time of the hearing, Claimant still experienced muscle spasms across her back and

down her left leg.  She remains under Dr. Bruffett’s care and seeks additional treatment

from him.

Claimant’s medical records do reflect prior low back pain and muscle spasms, as

well as prior use of muscle relaxers.  Dr. Simpson’s May 6, 2002 note records that
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Claimant was “[i]njured while working as an aid and lifting a patient.”  She complained of

back pain down into her left leg.  Dr. Simpson opined that Claimant was “tender in her

paraspinal area both in the interscapular region as well as the lumbar area.  She also has

a little radicular pain in her left hip consistent with some sciatica.”  He recorded an

impression of lumbar strain and left sciatica, and prescribed Skelaxin for muscle spasms.

Claimant also had a preexisting problem with fribromyalgia which affected her back.

Claimant presented to Dr. Simpson on August 8, 2000, complaining of pain.  He found that

Claimant “is tender in her bones, joints and extremities over her back with several trigger

points and over her thighs with complaints of pain in her feet....”  He prescribed Celebrex

for Claimant.  She again complained of fribromyalgia to Dr. Simpson during a May 30, 2002

examination; this time, the doctor prescribed Flexeril for this condition.  Claimant again

asked about her fribromyalgia during a June 11, 2002 examination.

Claimant’s first medical record after the date of her incident is a radiology report

dated June 28, 2005.  This study notes the following impression:

1.  Mild grade 1 spondylolisthesis of L4 anterior to L5 secondary to
degenerative changes of the facet joints.  No spondylolysis defect is seen.

2.  Mild disk space narrowing at the L4-L5 level.

3.  No compression fracture identified.

Claimant subsequently underwent an MRI of her lumbar spine on February 10, 2005.  That

study produced the following impression:

Spinal stenosis at L4-5 caused by mild anterolisthesis of L4 on 5,
ligamentum flavum hypertrophy, and facet hypertrophy at this level.  No
definite roo[t] impingement is visualized.

Regarding this MRI, Dr. Chan opined in a letter dated March 6, 2005: “The MRI findings
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that you cited are related to degenerative changes.  However, clinically Mrs. Keene may

have sustained aggravation of pre-existing condition following work related injury.”

Respondents discontinued Claimant’s benefits shortly afterward.

Dr. Simpson offered his diagnosis in a letter dated July 29, 2005.  Claimant

“presented on 01-28-05 with complaints of injuring her back lifting a patient at work on 01-

20-05.  Her diagnoses at that time were: 1) left lumbosacral radi[cu]lopathy and 2) left

sciatica.”  Of course, Claimant did not testify to “injuring her back lifting a patient at work”;

this discrepancy in Dr. Simpson’s note is not explained.  This is the only post-injury medical

record authored by Dr. Simpson that is in evidence.  Dr. Chan’s records are also sparse -

the record only contains the letter quoted above and some off work notes.

Claimant presented to Dr. Bruffett on August 8, 2005.  He recorded Claimant’s

history, conducted an examination, and reviewed her studies.  He read her February 2005

MRI scan as “evidence of severe, severe spinal stenosis at L4-5, with the

spondylolisthesis.”  His impression was “[s]pondylolisthesis, L4-5 with severe spinal

stenosis, with back pain and radicular leg pain.”  In the course of his discussion, he wrote:

Based on her history, given the fact that she did not have problems with her
back prior to this injury at work, and based on the fact that she was not
having any active treatments for any back problems prior to this, I can
certainly say with a reasonable degree of medical certainty that her pain and
the problem that she is voicing today, and her reason for seeking medical
treatment is certainly related to her work related accident that occurred on
January 20, 2005.

Dr. Bruffett discussed treatment options with Claimant, but opined that she should first

resolve this claim.  He did give her a prescription for Darvocet and “a prescription for some

Flexeril ... as needed for muscle spasm....”

Dr. Bruffett reiterated his opinion in a letter dated January 23, 2006, addressed to
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Claimant’s attorney.  He noted that Claimant “denies any problems with her back prior to

this work related injury that occurred on January 20, 2005.  She had not been seeking any

active treatment for any back problems prior to her accident.”  He does believe that

Claimant’s injury “resulted in pain for which she required medical attention.  A workup has

revealed that she has a slip of L4 on L5 with nerve impingement.”  He continued:

It is difficult for me to say exactly what structure objectively changed to cause
her to have symptoms from her work injury.  However, I would suspect that
either the disc began to bulge just a bit more, or the facet joints lost some of
their stability to some extent causing Ms. Keene to then be symptomatic.  If
for some reason Ms. Keene has an MRI scan that was performed on her
prior to the accident showing the exact same disc bulging and the exact
same anterolisthesis of L4 on L5 with spinal stenosis then she could possibly
just be having subjective complaints without objective change.  However,
based on her history and the lack of preexisting objective data, I can only
assume that the lifting injury combined with a preexisting condition to result
in severe problems of instability and spinal stenosis in the lumbar spine.

Dr. Bruffett concluded by explaining why he believed the February 10, 2005 MRI depicts

nerve root impingement.

On cross-examination, Claimant was asked about her prior medical history.  She

initially claimed not to remember her May of 2002 back injury; she then remembered “that

I strained my back a little bit.  I didn’t remember going to the doctor with it.”  When asked

about back pain in August of 2000, she remarked that it was “[n]othing like this.”  Asked

again about her May of 2002 back injury, she explained: “This time that he treated me in

2002 that was just for the sprain and then it was over whenever I got, maybe like a week

and then it was over.”  Claimant is now taking Flexeril for her back, specifically to help with

her muscle spasms.

A. Compensability

Claimant must prove that she sustained a compensable injury.
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“Compensable injury” means: ... an accidental injury causing internal or
external physical harm to the body ... arising out of and in the course of
employment and which requires medical services or results in disability or
death.  An injury is “accidental” only if it is caused by a specific incident and
is identifiable by time and place of occurrence.

Ark. Code Ann. § 11-9-102(4)(A)(i); see Hargis (War Eagle) Transp. v. Chesser, 87 Ark.

App. 301,       S.W.3d       (2004).  A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).  “Objective

findings” are those findings which cannot come under the voluntary control of the patient.

Ark. Code Ann. § 11-9-102(16)(A)(i).

The employee must sustain her burden of proving a compensable injury by a

preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  “Preponderance of

the evidence” means evidence of greater convincing force; the term does not mean

preponderance in amount, but implies an overbalancing in weight.  Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 496-97, 206 S.W.2d 442,       (1947).

I find that Claimant has not sustained her burden of proving a compensable injury

by a preponderance of the evidence.  Specifically, the record does not contain objective

findings that establish a compensable injury.

Claimant testified that Dr. Simpson prescribed muscle relaxers for her muscle

spasms shortly after the incident.  If Dr. Simpson did prescribe a muscle relaxer to aid

Claimant and treat her injury, that could constitute an objective finding.  See Fred’s, Inc.

v. Jefferson, 361 Ark. 258,       S.W.3d       (2005).  However, none of Dr. Simpson’s

medical records appear in the record, other than his July 29, 2005 letter; the letter makes

no mention of prescribing muscle relaxers for Claimant.  Claimant’s self-report of muscle

spasms and a muscle relaxer prescription does not constitute an objective finding.  See
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Mays v. Alumnitec, Inc., 76 Ark. App. 274, 278, 64 S.W.3d 772,       (2001).

Likewise, Claimant’s January 28, 2005 and February 10, 2005 studies do not

constitute objective findings.  The January 2005 study attributes Claimant’s

spondylolisthesis at L4-L5 “to degenerative changes....”  Likewise, although the February

2005 MRI depicts spinal stenosis at L4-5, Dr. Chan opined that these “findings ... are

related to degenerative changes” in his March 6, 2005 letter.  Thus, these findings point

to degenerative changes rather than a specific incident on January 20, 2005.

In his August 8, 2005 note, Dr. Bruffett did read the February 2005 MRI as

“evidence of severe, severe spinal stenosis at L4-5, with the spondylolisthesis.”  He then

opined that Claimant’s “reason for seeking medical treatment is certainly related to her

work related accident that occurred on January 20, 2005.”  However, Dr. Bruffett’s opinion

is based upon an incorrect history: Claimant’s report that “she did not have problems with

her back prior to this injury at work.”  The record is clear that, in May of 2002, Claimant

suffered a back injury severe enough to require treatment, including medication prescribed

for muscle spasms.  I can not rely on Dr. Bruffett’s opinion, given that it is based upon an

incorrect history, specifically, the omission of a material fact: Claimant’s prior back injury

and treatment.  See Vann v. Miller Transporters, Full Workers’ Compensation Commission

Opinion filed July 1, 1996 (E407270); compare Roberts v. Leo Levi Hospital, 8 Ark. App.

184, 187, 649 S.W.2d 402, ___ (1983) (finding the Commission justified in giving little

weight to a doctor’s opinion, when the claimant provided the doctor with a history that

varied from versions she gave on other occasions).

Finally, there is the matter of Dr. Bruffett’s August 8, 2005 prescription of Flexeril “as

needed for muscle spasm.”  This prescription occurred almost seven months after
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Claimant’s incident; there are no medical records in evidence establishing a prescription

for muscle relaxers prior to this.  I also note the similarity in the diagnoses given by Dr.

Simpson in May of 2002 and in July of 2005.  Given Claimant’s preexisting back injury, the

similarity in diagnoses, and the gap between the incident and Dr. Bruffett’s prescription, a

preponderance of the evidence does not connect Dr. Bruffett’s August 8, 2005 prescription

with Claimant’s January 20, 2005 incident.  Compare Ford v. Chemipulp Process, Inc., 63

Ark. App. 260, 266-67, 977 S.W.2d 5,      (1998) (noting the absence of evidence to

connect a finding of muscle spasms with an incident that occurred almost four months

earlier); Ray v. Hillis & Schafstall, Full Workers’ Compensation Commission Opinion filed

July 20, 1999 (E810154) (noting the proof did not sustain a connection between the

incident and a finding of muscle spasms almost three months afterwards).

Of course, the foregoing analysis answers the alternate question of whether

Claimant proved an aggravation of a preexisting condition.  An aggravation, being a new

injury with an independent cause, must meet the requirements for a compensable injury.

Ford, 63 Ark. App. at 267, 977 S.W.2d at      .  Because Claimant did not meet the

requirements for a compensable injury, any aggravation of her preexisting condition is not

compensable.  Id.

B. Remaining Issues

It is not necessary to discuss Claimant’s requests for reasonable and necessary

medical benefits, temporary total disability benefits, or an attorney’s fee.  Because

Claimant failed to establish by a preponderance of the evidence one of the requirements

for establishing the compensability of her alleged injury, she failed to establish the

compensability of her claim, and compensation must be denied.  Reed v. Conagra Frozen
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Foods, Full Workers’ Compensation Commission Opinion filed February 2, 1995

(E317744); see Ark. Code Ann. §§ 11-9-102(4)(F) and - 715.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The stipulations agreed upon by the parties are reasonable and are approved.

2.  The employee-employer-carrier relationship existed on January 20, 2005 and at

all other relevant times.

3.  Respondents controvert this claim.

4. Respondents paid some medical benefits through March 9, 2005 prior to

controverting compensability.

5.  Claimant’s average weekly wage at the time of the injury was $203.32; her

compensation rate is $136.00 per week.

6.  Claimant did not sustain her burden of proving by a preponderance of the

evidence that her January 20, 2005 incident is a compensable injury, because the record

does not contain objective findings in support of Claimant’s medical evidence as required

by Ark. Code Ann. § 11-9-102(4)(D).  Claimant’s self-report of muscle spasms and a muscle

relaxer prescription does not constitute an objective finding.  Claimant’s two studies point

to degenerative changes, not a specific incident.  And, Dr. Bruffet’s August 8, 2005

prescription of Flexeril, occurring almost seven months after the January 20, 2005 incident,

is not connected to the incident by a preponderance of the evidence.

7.  Because Claimant failed to prove a compensable injury, it is not necessary to

discuss the remaining issues in this case.

ORDER

Claimant failed to sustain her burden of proving that she suffered a compensable
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injury.  Therefore, the above claim is denied and dismissed.

IT IS SO ORDERED.

                                                    
D. FRANKLIN AREY, III
Administrative Law Judge

DFA/ml


