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ISSUES

This case was submitted on the record and briefs in lieu of a hearing to

determine the claimant’s entitlement to additional permanent partial disability

benefits.

At issue is the constitutionality of Act 11698 of 1999 or Ark. Code Ann §11-9-

522(f); whether or not the impairment should be rated as a scheduled injury or as an

injury to the body as a whole pursuant to Ark. Code Ann. §11-9-102, §11-9-519, §11-

9-521, §11-9-522, Rule 34; and the extent of the Fund’s liability pursuant to Ark.

Code Ann. §11-9-502.

After reviewing the evidence impartially without giving the benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find that Act 11698 of 1999 is
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constitutional; that vascular injuries are rated to the body as a whole; and the

employer is entitled to a credit for permanent partial disability benefits paid toward

the anatomical rating against their cap of $75,000.00.

STATEMENT OF THE CASE

The parties stipulated to an employment relationship on July 10, 2000 when

the claimant sustained a compensable aggravation of a preexisting back injury and

an injury to his left leg at a compensation rate of $394.00/$296.00.  Because of

inactivity during his recovery, the claimant developed deep vein thrombosis (DVT)

in his right leg as a compensable consequence.  Medical expenses, temporary total

disability benefits, and permanent partial disability benefits for an 80% rating to the

lower extremity have been paid.  The healing period ended April 17, 2002.

Respondent No. 1 accepted the claimant as permanently and totally disabled

as of November 6, 2001 (see Adjuster Robinson’s letter of April 5, 2005).  Benefits

were paid out on June 30, 2005, when Respondent No. 1 contends they reached

their cap of $75,000.00.  Respondent No. 2, the Death & Permanent Total Disability

Trust Fund accepted the claimant as permanently and totally disabled on May 20,

2005, when their prehearing questionnaire was filed.  Respondent No. 2 has also

paid $1,477.00 in attorney’s fees pursuant to Ark. Code Ann. §11-9-522.

The claimant receives Social Security benefits.  His date of birth is April 26,

1940 and he was sixty years old at the time of injury.  His physician assessed a

rating of 80% to the right extremity or 32% to the body as a whole.

The claimant contends Act 11698 of 1999 (Ark. Code Ann. §11-9-522(f) is

unconstitutional as it violates the Equal Protection Clause.

Respondent No. 1 contends all appropriate benefits have been paid.
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Respondent No. 2, Death and Permanent Total Disability Trust Fund,

contends that DVT should be considered an injury to the body as a whole rather than

a scheduled injury, and respondent No. 1 must pay out the rating prior to the Fund

starting payments.  The Fund further argues that respondent No. 1 is not entitled to

a credit for payment of permanent partial anatomical disability benefits against the

$75,000.00 cap of maximum liability.

The following were submitted without objection and comprise the evidence of

record: the parties’ prehearing questionnaires, exhibits and briefs along with agreed

stipulations and an Order filed July 12, 2005 dismissing the Second Injury Fund as

a party to this claim.

CONSTITUTIONALITY

Act 11698 of 1999 (Ark. Code Ann. §11-9-522(f) limits permanent total

disability benefits to 260 weeks for disability resulting from injuries sustained after

the age of sixty.  Prior to this legislation, the claimant was entitled to benefits for the

remainder of his lifetime.

The legislative intent behind this Act was to prevent workers’ compensation

from becoming a retirement supplement.  However, it should be noted this legislation

has the potential to award claimants who are permanently and totally disabled less

money than claimants of the same age who receive a high wage loss award.

Nevertheless, an Administrative Law Judge does not have the authority to

declare an Act unconstitutional, Teston v. Arkansas State Board of Chiropractic

Examiners, ___Ark. ___, ___ S.W.3d ___ (April 15, 2005).  Therefore, I am

constrained to find the Act constitutional as there is a presumption that statutes are

constitutional.  Abrego v. United Peoples Federal Savings and Loan Assoc., 281 Ark.
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308, 664 S.W.2d 858 (1984).

IMPAIRMENT

Permanent impairment has been defined as the functional or anatomical loss

of the use of the body.  Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W.2d 216

(1969), Ark. Code Ann. §11-9-102, Rule 34.

If an injured employee is assessed a permanent impairment rating, he is

entitled to permanent partial disability for either a scheduled injury or an injury to the

body as a whole, Ark. Code Ann. §11-9-521, §11-9-522.

Scheduled injuries generally involve the extremities of the body such as

fingers, toes and limbs although vision and hearing are also listed under the

schedule.

Unscheduled injuries typically involve the trunk of the body such as the back,

hips, shoulders, or a heart attack.  Taylor v. Pfeiffer Plumbing & Heating Co., 8 Ark.

App. 144, 648 S.W.2d 526 (1983).

In this case, Dr. Moore assessed a rating of 80% to the lower extremity or 32%

to the body as a whole for DVT, using Table 14 at p. 198 of the 4th Edition of the

AMA Guidelines.  This rating is designated a “Class 4" characterized by the following

symptoms: pain, edema, limping or difficulty walking, and ulceration or vascular

disease requiring amputation.

Obviously the functional or anatomical loss caused by DVT affects the

claimant’s legs, however, vascular disease (just like cardiovascular disease) is not

specifically designated as a scheduled injury under the Act.

§11-9-522:
A permanent partial disability not scheduled in §11-9-521
shall be apportioned to the body as a whole...
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Under the provisions of Ark. Code Ann. §11-9-522, vascular disease is an

unscheduled injury, Ark. Code Ann. §11-9-1001.

FUND LIABILITY

While I understand the Fund is awaiting a decision from the Court of Appeals

on the respective liability of the employer and the Fund, this case is presently

governed by Thomas v. Legacy, Lumberman and the Death & Permanent Total

Disability Trust Fund, opinion May 4, 2005 (F100487), in which the Commission held

that the employer is still entitled to a credit for permanent partial disability benefits

paid toward the anatomical rating against their $75,000.00 cap.

FINDINGS AND CONCLUSIONS

The claimant was 60 years old when he sustained compensable injuries which

rendered him permanently and totally disabled.  As a consequence of inactivity, the

claimant developed deep vein thrombosis or DVT, a vascular condition, which

affects his lower extremity.  Vascular injuries are not listed under the schedule and

are therefore an unscheduled injury.

The claimant has preserved the constitutional issue for appeal.  

The Fund has preserved for appeal their arguments concerning the extent of

liability.

1. The Workers’ Compensation Commission
has jurisdiction of this claim in which the
claimant sustained compensable injuries to
his back and left leg on July 10, 2000 at a
compensation rate of $394.00/$296.00.

2. As a compensable consequence, the
claimant developed deep vein thrombosis
(DVT) affecting his right leg.  Vascular
injuries are not listed in the schedule under
Ark. Code Ann. §11-9-521 and therefore
must be considered an injury to the body as
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a whole.

3. The claimant’s healing period ended
November 6, 2001.  He is entitled to a rating
of 32% to the body as a whole.  The claimant
is permanently and totally disabled.

4. Act 11698 of 1999 is constitutional.

5. The employer is entitled to a credit for
permanent partial disability benefits paid
toward the anatomical rating against their cap
of $75,000.00.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to A.C.A. §11-9-809,

and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark.

Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983

S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                      
ELIZABETH W. HOGAN
Administrative Law Judge


