
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM  NO. F509802

KATHENE A. JOHNSON, EMPLOYEE CLAIMANT

ARQUEST, INC., EMPLOYER RESPONDENT

WAUSAU, CARRIER RESPONDENT

OPINION FILED APRIL 26, 2006

Hearing held before the HONORABLE S. DALE DOUTHIT, Administrative Law Judge,

on February 23, 2006, in Little Rock, Pulaski County, Arkansas.

Claimant was represented by HON. JAMES W. STANLEY, Attorney at Law, of North

Little Rock, Arkansas.

Respondents were represented by HON. MICHAEL E. RYBURN, Attorney at Law, of

Little Rock, Arkansas. 

STATEMENT OF THE CASE

A hearing was conducted on February 23, 2006, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas Workers’ Compensation

Law.

A prehearing telephone conference was conducted on December 28, 2005, and a

prehearing order was filed on December 29, 2005.  At the hearing the parties announced the

stipulations, issues and their respective contentions were properly set out in the prehearing order,

subject to any modifications made at the full hearing.  A copy of the prehearing order was
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introduced into evidence as Commission Exhibit "1", and made a part of the record without

objection.

At the full hearing the parties stipulated that the Arkansas Workers’ Compensation has

jurisdiction of this claim; that the employer/employee/carrier relationship existed at all relevant

times, including February 9, 2005; that the claimant’s applicable weekly compensation rates are

$346.00 and $260.00 for TTD and PPD, respectively; and that the respondents initially accepted

the claim, paid some benefits, but are now controverting the entire claim.

The primary issue to be litigated at the full hearing concerned compensability.  If

compensability was overcome, claimant’s entitlement to associated indemnity benefits, medical

benefits, attorney fees and a change of physician must be addressed.

The claimant contended at the full hearing that she sustained compensable Carpal Tunnel

Syndrome to her upper extremities on February 9, 2005, occurring in and out of her scope of

employment with the respondent.

The respondents contended at the full hearing that the claimant does not have any

objective medical findings; that the claimant was not injured in the course and scope of her

employment; and that any gradual injury is not the result of rapid and repetitive activity.

Claimant, Kathene Johnson, was the only lay witness called to testify at the full hearing. 

The record is composed of the transcript of the February 23, 2006, hearing, containing a medical

records exhibit submitted by both parties consisting of twelve (12) pages which was admitted as

Joint Exhibit "1".  In addition, claimant submitted a group of work status reports from Dr. Earl

Peeples consisting of four (4) pages, which was admitted as Claimant’s Exhibit "1".
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FINDINGS OF  FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports, documents, and other

matters properly before the Commission, and having had an opportunity to hear the testimony of

the claimant and to observe her demeanor, the following findings of fact and conclusions of law

are hereby made in accordance with A.C.A. §11-9-704:

1) The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2) The stipulations agreed to by the parties are hereby accepted as

fact.

3) The claimant has failed to prove, by a preponderance of the

evidence, that she sustained compensable carpal tunnel injuries to

her upper extremities while in the respondents’ employ. 

Specifically, the claimant has failed to establish an injury, or

aggravation, that is supported by objective medical findings as

defined in A.C.A.§11-9-102(16).

DISCUSSION

The claimant testified she had worked for the respondent employer approximately seven

(7) years prior to her termination from their employment.  She testified that when she began

working for the respondents her job title was an "inspector or pack out."  (T. pg. 8, lines 18-20)

The claimant described her duties of "inspector or pack out" as follows:
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Q.  And what all did an inspector have to do?  What were your

duties?

A.  You had to bag diapers, you had to inspect diapers and help

with the machines.

Q.  Tell the judge a little more about this job.  Was it a production

Job?  How did you do this type of activity? (T. pg. 8, lns 21-24)

A.  It was a production job.  We had to stand up a machine and,

you know, grab bags with both our hands  - we were supposed to

use both our hands-and then, you know, if the machine break down

we had to go help pull a tail through the machine (makes gestures

with her hands.)

Q.  You’re demonstrating here, so I guess we need to have it for

the court reporter.  The use of your hand-can you describe what

you had to do with your hands?  Was it a pushing or pulling or

lifting?

A.  It was pushing, pulling, lifting-

Q.  Grasping?

A.  Yes.

Q.  And how fast did you have to work at this type of activity?

A.  We had to work real, real fast.

Q.  Were the diapers coming down a belt line-

A. Yes.
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Q.  -or something like that?

A.  Yes.

Q.  Roughly how much weight did you have to pick up at a time? 

Obviously, diapers don’t weigh much but-

A.  It depends, because we have to pack out and stamp boxes, so

the boxes was probably, maybe, like 15, 20 pounds. (T.pg. 9, lns  

1-23

The claimant testified that sometime in January, 2005, her job duties changed to solely

"pack out".  (T. pg. 11, lns. 20-23).  The claimant described her activities in "pack out" as

follows:

A.  You have to pack diapers out in a box.  You have to come

down the line real, real fast, and you have to grab them with both

hands and push them down in the box and then push them in and

seal them, and then you have to run around there and stack them in

stacks, you know.

Q.  Okay, when you say packing, you’re packing diapers in a box. 

How big a box are we talking about?

A.  Well, sometimes it depends on what you’re packing out.  You

can have, like, a 48 count bag, or you can have a 22, 24, 36.  With

a 48 count, the box is going to be pretty heavy.

Q.  Okay, now, did you have to pack the diapers in pretty tightly in

these boxes?
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A.  Well, they’re not supposed to be tight, but I don’t know why

sometimes they do be tight-the boxes is tight.  For the diapers to go

in, you have to get both your hands and mash down the diapers,

and you have to hold on tight because if you don’t, the box ain’t

going to tape because the bags is too wide in the box.

Q.  Did you have to do this type of repetitive action over and over again?

A.  Yes.

Q.  And how much grasping strength did you have to have when

you stuffed them into the box?

A.  You had to have a lot of strength because if the box is too tight,

that’s going to make you have to use your whole upper-strength

body and plus your wrist, and when you push down on them, you

know, it just put a lot of pressure on your wrist and your shoulder.

Q.  All right, and you had to do this with both hands?

A.  Uh-huh.

Q.  Yes?

A.  Yes sir.

Q.  All right.  How fast did you have to work in this particular

operation as a pack out?

A.  Real fast, because the machines are shooting the bags out real,

real fast, and they’re going down and you have to keep going real,

real fast, because if you don’t the line will get jammed up and it
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will cause the machine to go down.

Q.  Was there any type of assisting device that would help you

pack these diapers down in these boxes.

A.  No.

Q.  You had to do it manually, by hand?

A. Yes.  (T. pgs. 10 & 11, lns, 6-35 & 1-19)

After performing strictly "pack out"duties in January of 2005, the claimant testified she

immediately began having various problems with her right shoulder, neck, wrist, thumb, elbow

and hands.  The claimant testified as follows regarding her symptoms:

A.  Once I stated packing out, I stared (sic) noticing my wrist and

my shoulder and all behind my neck and stuff started hurting.

Q.  Which shoulder?  Both or-

A.  It was the right one.

Q.  The right one?  Okay.  Had you ever experienced this type of

discomfort before?

A.  Not up in my back and neck and all the way down.  I could

sometimes feel that my hands was hurting around my wrist, but, you

know, I was just thinking it was because of just working so far. (sic)

But then, once I started packing out, I could really tell that there was

something wrong.

Q.  When you say there was something wrong, what was your body

telling you to suggest something was wrong? 
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A.  Because I was feeling pain around my wrist and thumb, and then

it went to my elbow, and then it was hurting around the back of my

neck, and I couldn’t sleep at night.

Q.  Besides pain, what other sensations were you having?

A.  Numbness.

Q.  Where was the numbness at?

A.  In my hands and thumb.  They would go numb, and I had to

shake my hands to wake them up.

Q.  Did it affect your ability to grasp things-to hold things, whether

it’s a steering wheel or a cup of coffee or something at work?

A.  Yes.  (T. pg. 12, lns 3-24)

After reporting her symptoms to her supervisor, the claimant testified the company’s

personnel manager sent her to Dr. Dedman.  Upon Dr. Dedman placing the claimant on light duty,

the claimant was reassigned sweeping and mopping duties by her employer.  Ultimately, the

claimant testified Dr. Dedman opined he couldn’t do anything and referred the claimant to Dr. Earl

Peeples.

The claimant testified Dr. Peeples gave her some medicine, but that he concluded she

didn’t need physical therapy or surgery. (T. pg. 16, lns 3-5.)  The claimant did not seek any other

medical advise because, she testified, she wasn’t financially able.  The clamant continued to work

for the respondent employer on light duty through May 23, 2005, but testified as follows regarding

why she stopped on May 23, 2005:

Q.  Why did you stop working on or about May 23, of last year-
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Arquest, I’m talking about.  What brought it to a head at that time?

A.  Because I was stressed out by the treatment because of my injury,

and my blood pressure-they had put me in the warehouse and it had

got too hot for me being back for 12 hours, and my blood pressure

went up real, real high, and I had severe depression. (T. pg. 18, lns

17-22)

The claimant testified she has not worked since May 23, 2005 and is currently drawing

social security for her depression.

Carpal Tunnel Syndrome is recognized as a gradual-onset injury, and under the law an

employee is not required to show rapid repetitive motion to prove carpal tunnel injuries.  Freeman

v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W. 3d 760 (2001).  However, any carpal tunnel

injury must be established by medical evidence supported by objective findings.  A.C.A. §11-9-

102(4)(D). 

In the present case, the claimant has failed to prove by a preponderance of the evidence the

establishment of any carpal tunnel injuries with medical evidence supported by objective findings. 

The record contains very little medical evidence; but there are reports from Dr. Bill Dedman that

state "My impression is overuse syndrome/carpal tunnel syndrome."  (JX-1, pgs, 1, 2, 3.)   

However, upon close inspection of Dr. Dedman’s reports, they reveal his diagnosis contains no

objective basis.  The only tests administered by Dr. Dedman, according to his reports, were the

subjective Phalins Test and Tinel’s Test; and both of those came up negative for carpal tunnel. 

Without objective findings, Dr. Dedmans blanket diagnosis of carpal tunnel has no merit with

regard to compensability.
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Dr. Dedman’s impression for carpal tunnel must take back a seat to Dr. Peeples

impressions due to the subjective nature in which Dr. Dedman reached his conclusions.  Dr.

Peeples first treated the claimant on March 21, 2005, and stated the following:

"I indicated to Ms. Johnson that she has circumferential symptoms of
arm pain, but that her musculoskeletal and circulatory exam is
relatively normal.  She does not show  evidence or have history of
carpal tunnel syndrome."(JX-1, pg. 5)

The claimant continued to treat with Dr. Peeples, and in his 4/13/05 report Dr. Peeples

reports x-ray results of the claimant as follows:

"Radiograph of the elbow and shoulder were obtained today due to
continued complaints of pain, but these were negative and do not
show bony malalignment or abnormality." (JX-1. pg. 9)

Dr. Peeples’ last report in the record, dated May 5, 2005, also is void of any objective

findings of carpal tunnel and states:

"I do not clearly identify a major pathological process at present. 
Neurological examination remains intact."  (JX-1, pg. 11)

An analysis of the medical evidence fails to establish carpal tunnel injury by objective

findings.  A compensable injury must be established by medical evidence supported by objective

findings.  A.C.A. §11-9-102(4)(D).  Objective findings are those findings which cannot come

under the voluntary control of the claimant.  Complaints of pain may not be considered by the

Administrative Law Judge, Commission or the Courts.  A.C.A.§11-9-102(16)(A)(ii).  With a basic

element necessary for the establishment of compensability missing, objective findings, this

examiner has no choice but to find the claimant has failed to meet her burden of proof with regard

to compensability.  As such, the other issues outlined herein are moot.
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ORDER

After careful consideration of the evidence in this matter and viewing such impartially, and

without giving the benefit of the doubt to either party, I find the claimant has failed to prove by a

preponderance of the evidence that she sustained compensable carpal tunnel injuries with medical

evidence supported by objective findings.  Therefore, respectfully, the above captioned claim is

hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
S. DALE DOUTHIT
Administrative Law Judge
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