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STATEMENT OF THE CASE

A hearing was held on the Respondent’s Motion to Dismiss on

February 28, 2006 in Fort Smith, Arkansas. A copy of the

Respondent’s Motion was made Commission’s Exhibit No. 1.  A copy of

the notice of the hearing together with the U. S. Post Office

certificate of delivery to the claimant was made Commission’s

Exhibit No. 2 to the hearing.  The Commission’s entire file was

also admitted and incorporated by reference in the record.

At the hearing, the respondent was represented by counsel.

The claimant did not appear at the hearing, either in person or by

counsel.  No response to the Motion has been received from the

claimant on her behalf.

DISCUSSION

A review of the Commission’s file shows that the present

claim, numbered F504301, had been consolidated with another claim,

numbered F504695.  When this occurred, it would appear that a

number of documents were left out, several of which would appear to

be quite significant.
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There is a copy of an AR-C, which is signed only by the

claimant’s then attorney, Mr. Gunner Delay.  This AR-C requested

temporary total disability benefits and “other” benefits.  No cover

letter from Mr. Delay can be found in the file.  This AR-C was

filed on April 27, 2005.  This claim was assigned the F504301 claim

number.  On April 27, 2005, the Commission’s Director of Operations

and Compliance wrote the respondent and requested its position in

regard to the claim F504301.  

There is also a copy of a form A-1 or employer’s first report

of injury.  This form bears two separate Commission file marks.

The first is April 26, 2005, and the second is May 11, 2005.  It

may well be that this generated the claim F504695.  

There is a copy of a form AR-2, indicating that the claim is

being accepted as “medical only,” which bears the file mark date of

May 11, 2005.  This form AR-2 bears the F504301 number.  It also

appears that a wage record accompanied this form.  Curiously, there

are a number of totally blank sheets, interspaced in this file,

which bear file marks of April 25, 2005. 

There are two letters from the respondent’s attorney, Ms.

Betty Demory, both dated May 10, 2005 (only one of which is filed

marked and that file mark is  May 11, 2005).  In the first letter,

Ms. Demory entered her appearance on behalf of the respondent.  In

the second, she reiterated the respondent’s position that it had

accepted the claim as a compensable “medical only” claim. Both of

these letters bear the F504301 file number.

On May 11, 2005, the Commission’s Director of
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Operations/Compliance advised the claimant, by letter, of the

respondent’s position that it was accepting this as a medical only

claim.  However, this letter bears the F504695 number.

There is no direct evidence of any further action by either

party, until the Respondent’s Motion to Dismiss that was filed on

January 18, 2006.  However, internal memos in the file indicate

that at some point during this interval, a change of physicians was

requested and was apparently granted. None of the actual documents

dealing with this change of physicians are contained in the present

file.  Thus, it is somewhat difficult to ascertain exactly what

action the claimant has taken to pursue her claim.

Nonetheless, the claimant has made no response to the

Respondent’s Motion.  She also failed to appear at the hearing,

which was scheduled on this Motion, even though she was properly

notified. This alone constitutes a sufficient basis to grant the

Respondent’s Motion.

 ORDER

The Respondent’s Motion to Dismiss any pending claims for

benefits (either initial or for additional benefits) should be and

hereby is granted for the reasons heretofore set out.  This

dismissal is without prejudice to refiling within the time period

provided by Ark. Code Ann. §11-9-702.

IT IS SO ORDERED.  

                           
                             MICHAEL L. ELLIG

      Administrative Law Judge       



4F504301-Johnson    


