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STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine the claimant’s

entitlement to additional workers’s compensation benefits.

On December 19, 2005, a pre-hearing conference was conducted in this claim, from

which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects

stipulations entered by the parties, the issues to be addressed during the course of the hearing,

and the parties’ contentions relative to same.  The Pre-hearing Order is herein designated a part

of the record as Commission Exhibit #1.

The testimony of Dorothy J. Johnson, the claimant, coupled with medical reports and

other documents comprise the record in this claim.
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DISCUSSION

Dorothy J. Johnson, the claimant, with a date of birth of April 25, 1953, commenced her

employment with respondent in 2003 as a part-time employee, and went to full time status on

July 19, 2004.  Claimant’s job title was that of refuse collector. 

It is undisputed that the claimant suffered prior injuries relative to her low back, resulting

in chiropractic and medical treatment.  The evidence in the record reflects that on January 11,

1989, claimant was involved in a motor vehicle accident and reported complaints of headaches

and back pain as a result of same.  On March 6, 1996, claimant sought and obtained medical

treatment at Baptist Medical Center for complaints of lower back pain which had its onset two

days earlier while working at Smokey Hollow.   In 1996 while employed by Smokey Hollow

claimant fell and injured her back.  The medical also reflects that on June 8, 1999, claimant

sought medical treatment at St. Vincent Medical Center for complaints of low back pain and

muscle spasms resulting from bending over and picking up a pan at work at Smokey Hollow.  

In October 2004, claimant was involved in another motor vehicle accident and

complained of pain in her neck and low back as a result of same.  Claimant was seen by her

family physician, Dr. Archie Hearne, for treatment of complaints growing out of the October

2004, motor vehicle accident.  Claimant acknowledged that continued to treat with Dr. Hearne

for complaints of neck and low back pain through November 2004.  Claimant asserts that once

she was released by Dr. Hearne she did not return for treatment pain associated with the injuries

growing out of the October 2004, motor vehicle accident.

As noted above, on July 19, 2004, claimant became a full time employee of respondent.

In describing the mechanics of her job duties, the testimony of the claimant reflects:
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Well, I was laborer.  My duties was mostly to clean the city.
I was on a different call truck, on a different truck about every day just
changing up.  Some days I was on the job with a truck and we’d pick up
yard waste with the truck, some days I was on call where you picked
up household furniture, and some days I was on garbage, where you
picked up the garbage. (T. 7).

Prior to June 21, 2005, claimant reported two (2) other work-related incident growing out

of her employment with respondent which required medical treatment, a June 20, 2004, insect

bite and a February 23, 2005, right leg strain.  As a result of the right leg strain injury claimant

was placed on modified duty at City Hall.

Regarding the injury which serves as the basis for the present claim, the testimony of the

claimant reflects while discharging her regular duties in the employment of respondent she

suffered an injury to her low back:

Me and another employee was, you know, going about our
duties, we were on the on-call truck this day, and there was a chalk 
board, and really it didn’t - - it looked like it was just a regular chalk
board, but when we bent down to pick it up, we discovered it was made 
out of iron.  And when I came up with it, I felt a ain and burning in my
left side and across my back. (T. 7).

In addition to reporting the injury to her co-workers (Shonte’ Lawrence and Donnell Shaw),

claimant reported the injury to her immediate supervisor.  Claimant was directed by respondent

to obtain medical treatment at First Med.

Claimant asserts that the medical treatment by the physicians at First Med included a

prescription for pain medication and a referral for physical therapy.  Claimant received two

weeks of physical therapy at Touchstone.  The testimony of the claimant reflects that on July 12,

2005, went to the doctor and was informed by appropriate personnel of respondent that the cost

of her medical treatment would no longer be paid by respondent.  Claimant added that she was



4

told that respondent did not believe her injury occurred on the job but rather came from another

injury at another time.  In addition to terminating her medical treatment claimant was told that

she had to return to a full duty work status.

The testimony in the record reflects that prior to July 12, 2005, claimant has been

assigned to modified work status following her June 21, 2005, reporting of her injury and had

been assigned to duties at City Hall.  Claimant testified that she traded paper and worked in the

mail room while assigned to light duties from June 21, 2005, through July 12, 2005.

Regarding her directions to return to full duty on July 12, 2005, claimant’s testimony

reflects:

Well, they had told me to go back to full duty but I knew I
couldn’t do it, I couldn’t hardly walk, so I made an appointment with
my family physician.  I went to see my family physician. (T. 9).

Claimant’s family physician is Dr. Archie Hearne.  Claimant’s testimony reflects that Dr. Hearne

provided her prescriptions for medicine, and arranged for her to undergo a MRI scan.

Following the MRI scan claimant testified that she was referred by Dr. Hearne to a

surgical clinic where she was seen by Dr. Shahim and Dr. Qureshi.  Claimant received two

epidural steroid injections in her back pursuant to the directions of the afore.  Clamant noted that

while she received short term relief of her back pain following the injections, “the pain would

always come back after a while”. (T. 11).

Claimant’s testimony reflects that she was removed from work status by both Dr. Hearne

and Dr. Shahim following her examination by same.  Further, the testimony of the claimant

reflects that off-work slips authored by the physicians were furnished to respondent.  Claimant

noted that at one point Dr. Hearne attempted to return her to work on a light duty status, however
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she was informed by Mr. Roosevelt Lewis, the manger, that they did not have light duty.

Claimant’s employment with respondent was terminated in October 2005.  Claimant

testified that she was informed by personnel of respondent in conversations of October 5th and

October 6th , that her employment was terminated because she did not get her paperwork

(doctor’s excuses from work) in in a timely manner.

Claimant was last seen by Dr. Reza Shahim on February 2, 2006, relative to complaints

growing out of the June 21, 2005, claim.  Regarding the last visit to Dr. Shahim, claimant

testified:

On the last visit he was talking about doing surgery, but
I told him I wasn’t ready for that because I didn’t know how I was
going to pay for it, so I just left it open. (T. 15).

Claimant does not have health insurance.

Claimant’s testimony reflects that the symptoms and complaints that she attributes to the

June 21, 2005, injury are distinguishable from those of prior injuries:

The injury back then was just like muscle spasms, neck pain
up through the shoulder.  They’d always give you medication.  That’s
why I was off. (T. 19).

Regarding the June 21, 2005, symptoms:

Well, the pain was very severe.  There was pain all down my
leg and across my back and in both of my sides like a burning sensation
and I could hardly really walk.  I couldn’t hardly really walk a normal
walk.  I mean, it was just something I never felt before. (T. 20).

Regarding the current status of her back, claimant testified that the pain comes and goes. 

Claimant noted that she had never had a MRI scan performed of her back prior to her June 21,

2005, accident.  Claimant denies that she had ever had a recommendation for back surgery prior
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to the June 21, 2005, injury.

Claimant attributes her response to the number of  emergency room visits prior to 2004,

given during her January 23, 2006, deposition to a misunderstanding of the question, and not as

an attempt to mislead the examiner or to provide false information:

My understanding was she was talking about the prior accident.
I didn’t think she was talking about the past.  That was a long time. (T. 22).

During cross-examination, claimant acknowledged that she denied a history of any prior

back problems at the time she was initially seen on June 21, 2005, at First Med Urgent Care

Clinic regarding her claimed injury of the same date.  Claimant responded:

I didn’t ever see it as a problem, it was always resolved and
I always went back to work.  It wasn’t really a problem, it was 
always they gave me dedication and back to work. (T. 36).

Claimant characterized her prior low back complaints as “pain” rather than “injuries”.  Claimant

confirmed claiming medical treatment for a back injury from Smokey Hollow and from the

October 2004, automobile accident. (T. 36).

Claimant underwent the MRI scan on August 15, 2005.  Claimant was first seen by Dr.

Shahim on August 30, 2005.  

On November 2, 2005, claimant was involved in another motor vehicle accident, for

which she sought medical treatment at the emergency room of St. Vincent Medical Center. 

While the emergency room physician record noted, with respect to the claimant, “car collision,

injury to neck and upper, mid and lower back” as well as an injury to the left thigh, clamant

denies an injury to the low back in the accident, but rather “that’s where I was hurting.  I was

hurting all over.” (T. 39).  Claimant was seen by chiropractor on November 18, 2005, for
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complaints growing out of the November 2, 2005, motor vehicle accident. 

Claimant acknowledged that the physician at First Med released her on July 12, 2005, to

full duty, and that she reported to Roosevelt Lewis that she did not feel that she could go back to

work.  Claimant noted that when she went to her family doctor she taken off work by same.  In

addition to being released by Dr. Covington at First Med on July 12, 2005, claimant was also

discharged from the physical therapy at Touchstone which had been ordered by Dr. Covington. 

The notes of the physical therapist relative to the claimant reflects that an addition period two to

four weeks was requested on behalf of the claimant. (JX. #1, p. 145).  An assessment in the

physical therapy records reflects relative to the request, “the City of Little Rock has denied any

further physical therapy due to previous motor vehicle accident that was not reported.” (JX. #1,

p. 146).   

Claimant’s testimony reflects that she did receive her pay for a period of time through her

vacation pay and sick leave.  Claimant applied for catastrophic leave through respondent, which

continued her salary from August 5, 2005, until September 17, 2005.  Claimant denies that she

indicated on her application for catastrophic leave that the leave was for a non-work-related

incident.

Claimant acknowledged that she has not looked for work since July 12, 2005.  The

testimony of the claimant reflects that she continued to do housework.   Also, claimant testified

that she is able to drive, however she maintains that she is unable to drive long distances.

The medical in the record reflects that the first time claimant sought medical treatment

after commencing her part-time employment with respondent in 2003, was February 1, 2004, due

to an allergic reaction to an unknown source. (JX. #1, p. 58-64)  The evidence reflects that



8

claimant’s last medical treatment prior to the February 1, 2004, was had on June 8, 1999. (JX.

#1, p. 55-57).  On October 28, 2004, claimant received medical treatment at Southwest Regional

Medical Center for injuries growing out of a motor vehicle accident of the same date.  The

provisional diagnosis of the claimant’s complaint was that of a cervical strain. (JX. #1, p. 67-73).

The medical records reflect that the claimant was seen by her family physician, Dr.

Archie Hearne, on November 1, 2004, regarding the October 2004, motor vehicle accident.  Dr.

Hearne assessed the claimant’s complaints as acute lumbosacral sprin, acute cervical sprain, and

acute thoracic sprain, for which medication was prescribed, Flexeril and Voltaren. (JX. #1, p. 74-

76).  Claimant was referred to MCH Physical Therapy by Dr. Hearne.  Claimant underwent a

period of physical therapy at MCH Physical Therapy in conjunction with her complaints growing

out of the October 2004, motor vehicle accident..  Claimant last received physical therapy at

MCH on November 24, 2004. (JX. #1, p. 88).  All of the claimant’s complaints growing out of

the October 2004, accident were assessed as “stable” by Dr. Hearne at the time of his November

29, 2004, evaluation. (JX. #1, p. 89-91).

The medical records reflect that claimant was seen at First Med Urgent Care Clinic on

February 24, 2005, for an injury receive to her right leg as a result of a fall suffered while

discharging employment duties.  The report reflects the impression of the claimant’s injury as

“gastrocnemius strain right, possible partial tear, hypertension”.  In addition to medication,

claimant was referred to physical therapy at Touchstone Physical Therapy and placed on

restricted duty regarding the injury. (JX. #1, p. 92-117).  On March 18, 2005, claimant was

released from medical care regarding the right leg strain, and to full duty. (JX. #1, p. 116-117).

On June 21, 2005, claimant was seen at First Med Urgent Care Clinic relative to the
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lifting incident which produced low back pain and was assessed with an acute lumbar strain,

prescribed medication (Toradol IM, Decadron/DepoMedrol IM, Skelaxin, Motrin) and referred to

physical therapy.  Restrictions were placed on the claimant work activities by the treating

physician. (JX. #1, p. 119-120).        

Claimant was seen in follow-up at First Med Urgent Care Clinic on June 24, 2005,

relative to the June 21, 2005, low back injury.  During the afore visit, the medical reflects that the

claimant reported experiencing adverse side effects from the medication which was prescribed in

connection with her injury.  Clamant was directed to discontinue the Motrin and Skelaxin, and

was prescribed Flexeril and Celebrex.  Restrictions were placed on the claimant’s employment

activities by the physician at First Med Urgent Care Clinic which included limits on standing or

walking, no overhead work, limited stooping and bending, kneeling or squatting, limited lifting,

pulling, and pushing up to five pounds. (JX. #1, p. 122-123).

The medical in the record reflects that claimant was first seen at Touchstone Physical

Therapy on June 30, 2005, relative to her June 21, 2005, low back injury pursuant to the referral

of the physicians at First Med Urgent Care Clinic.  The claimant’s chief complaint, as reflect in

the June 30, 2005, Patient History and Initial Evaluation, was low back pain which radiated into

the right thigh.  The report also reflects that the claimant denied any previous injuries to her low

back. (JX. #1, p. 126).

When the claimant was again seen at First Med Urgent Care Clinic on July 5, 2005, she

continued to complain to low back pain which was primarily on the left side.  The Progress Note

relative to the visit reflects that claimant was directed to continue her physical therapy, home

exercise program, medications, and work restrictions.  A return visit was scheduled for July 12,
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2005. (JX. #1, p. 138-139).

Claimant continued to attend her scheduled physical therapy at Touchstone Physical

Therapy through July 11, 2005.  The July 11, 2005, Patient Progress Report of Touchstone

Physical Therapy regarding the claimant reflects that the claimant had shown slow, gradual

progress and would benefit from continued therapy to further strengthen and reduce pain.  The

report further reflects plans to request two to four weeks of continued physical therapy. (JX. #1,

p. 145).  A July 12, 2005, Patient Progress Report of Touchstone Physical Therapy regarding the

claimant noted that respondent had denied the request for further physical therapy “due to

previous motor vehicle accident that was not reported”. (JX. #1, p. 146).

The July 12, 2005, First Med Urgent Care Clinic Progress Note regarding the claimant

reflects that the claimant rated her pain at a “6", that the pain was worse in the morning and at

bed time.  While the progress note continued the assessment of the claimant’s complaint as a

lumbar strain and directed that she continue the Celebred and ice/heat, claimant was released to

return to regular duties without restrictions. (JX. #1, p. 147-148).

The evidence in the record reflects that following the July 12, 2005, evaluation at First

Med Urgent Care Clinic claimant next received medical treatment on July 14, 2005, from her

family physician, Dr. Archie Hearne, relative to complaints growing out of the June 21, 2005,

injury.  Dr. Hearne assessed the claimant’s complaint as low back pain, sciatica, and acute

lumbosacral sprain. (JX. #1, p. 149-151).  Dr. Hearne also authored an off work slip during the

July 14, 2005, visit, directing the claimant to remain off work through July 25, 2005. (JX. #1, p.

152).   

During a follow-up visit of July 21, 2005, claimant was released by Dr. Hearne to return
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to work on August 1, 2005, with restrictions on her lifting activities. (JX. #1, p. 156).  Following

a July 28, 2005, visit, Dr. Hearne’s referred the claimant to physical/rehab medicine. (JX. #1, p.

157-159).  On August 11, 2005, Dr. Hearne referred to the claimant for a MRI scan of her lumbar

spine following his examination.  Further, Dr. Hearne authored a slip releasing the claimant to

return to work effective September 1, 2005, with restriction to avoid heavy lifting. (JX. #1, p.

160-163).

On August 15, 2005, claimant underwent an MRI scan of her lumbar spine at RAPA

Radiology Associates pursuant to the referral of Dr. Hearne.  The radiology report reflects, in

pertinent part:

IMPRESSION:
Grade I anterolisthesis of L4 no L5 with mild disk space height loss
and disk desiccation.  A broad-based posterior bulge indents the thecal
sac and produces prominent left and moderate right-sided neural foraminal
narrowing.  Clinical correlation requested as to whether the patient has
a left L4 radiculopathy.  Degenerative facet and ligamentous hypertrophy
contributes to narrowing of the spinal canal.

L3/4 with a small posterior bulge with a tiny posterior annaular tear, the 
neural foramen patent bilaterally.

Mild degenerative facet hypertrophy incidentally noted at L5/Sl. 
(JX. #1, p. 164-165).

Dr. Hearne referred the claimant to neurosurgery during the August 18, 2005, visit.  The progress

note of the afore visit reflected that the severity of the claimant’s injury was unchanged, however

the low back pain and sciatica were both noted as “worsening”.  (JX. #1, p. 166-168).

On August 30, 2005, claimant was evaluated by Dr. Reza Shahim, of Neurological

Surgery Associates, pursuant to the referral of Dr. Hearne.  After noting a history of the

claimant’s injury, medical treatment received relative to same, reviewing the diagnostic studies
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and performing a physical examination, the August 30, 2005, report of Dr. Shahim reflects, in

pertinent part:

DECISION MAKING:   Ms. Johnson is symptomatic from L4-5
spondylolisthesis.  I have recommended to her to undergo epidural
steroid injections.  We will place her in an Aspen brace which she 
should wear four hours a day.  If her symptoms were to continue she
may benefit from surgical decompression and stabilization.  She agrees
with conservative management at this time. (JX. #1, p. 170).

Dr. Shahim also authored an off work slip during the August 30, 2005, visit directing the

claimant to remain off work for three weeks. (JX.#1, p. 171).  The medical in the record reflects

that claimant underwent the first epidural steroid injection under the direction of Dr. Amir M.

Qureshi on September 6, 2005. (JX. #1, p. 175-176).

An October 5, 2005, report of Dr. Qureshi noted that the claimant was seen on that day in

follow-up having undergone two epidural injections with improvement.   The report further

reflects, in pertinent part:

DECISION MAKING:   the whole situation was discussed in detail with
the patient.  At this time, I have discussed that the patient should go
through about 2 weeks of physical therapy and learn the home exercise
program as well, and learn how to lift and bend properly as she had a lot
of lifting at work to do.  The patient will continue to be off work, meanwhile,
until I see her back in 2 weeks.  The patient has been in my care for a 
few weeks between 9/23/05 and until 10/4/05.  We will give her an excuse
for these days as she has received injections during this time as well.  Will
return to the clinic in 2 weeks. (JX. #1, p. 183-184).

Clamant was directed to remain off work until seen October 19, 2005. (JX. #1, p. 185).  When

claimant was seen by Dr. Qureshi on October 19, 2005, the office note reflects that she had not

been able to enroll in physical therapy because of the termination of her employment by

respondent.  Another prescription for physical therapy was written by Dr. Qureshi for the
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claimant. (JX. #1, p. 189).  

The claimant was seen in the emergency room of St. Vincent Medical Center on

November 2, 2005, for complaints of injuries growing out of a motor vehicle accident.  The

report reflects that the claimant complained of head ache, neck pain, and left femur and hip pain

during the visit. (JX. #1, p. 190-201).  On November 18, 2005, claimant was seen at Injury Care

Chiropractic for treatment of complaints growing out of the November 2, 2005, motor vehicle

accident.  The records of the chiropractic physician reflects that the claimant underwent treatment

with same through December 14, 2005. (JX. #1, p. 202-204).

Claimant was again seen by Dr. Shahim on November 29, 2005.  While the report reflects

that the claimant continued to have “significant back and bilateral leg pain”, there is no

indication that Dr. Shahim was aware of the intervening November 2, 2005, motor vehicle

accident.  After noting the results of the physical examination conducted during the November

29, 2005, visit, the report reflects, in pertinent part:

STUDIES REVIEWED: I reviewed her lumbar spine MRI, which shows
moderate stenosis at L4-5 and spondylolisthesis at this level.  There is also
degenerative disc disease at L5-Sl.

DECISION MAKING:   Since Ms. Johnson has failed conservative
management, including epidural steroid injections, I have given her the
option of undergoing a lumbar decompression at L4-5.  She will need
to have flexion/extension x-rays done to see if she has any abnormal motion
at L4-5.  If she has motion at L4-5, she would benefit from stabilization.
We discussed the technical aspects of a decompression.  I have discussed
the technical aspects of the surgery and the complications which includes 
infection, bleeding resulting in a hematoma requiring evacuation of the
hematoma, paralysis which could be permanent resulting in weakness or 
numbness, spinal fluid leakage requiring further surgery, further surgery 
including operation at the same level for recurrent disc disease or adjacent
level due to progression of disc disease, failure to improve due to chronic
nerve irritation or severe disc disease.  She is going to consider her options.
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She will contact me if she chose the surgery.  Based on her x-rays,
we will perform decompression with possible fusion at L4-5. 
(JX. #1, p. 205-206).

On December 15, 2005, claimant was again seen by Dr. Qureshi in follow-up.  In addition

to noting the results of her prior November 29, 2005, visit with Dr. Shahim, the December 15,

2005, report reflects, in pertinent part:

. . . .  She states that she has been hurting quite a bit in her left hip and
left leg which also has numbness in the whole leg, especially in the lower
leg with tingling as well. . . . .   Today the patient is here with this pain 
and states that she was also in a recent car wreck where she was just sitting
on November 2, 2005, and she now has a pain level which is about 10 on
a scale of 0 to 10.  She currently has no pain medications.  Her pain she 
 mainly describes as left buttock and radiates into the lateral aspect and
down to her left foot.

*             *            *

Neurologic: Manual muscle testing in the left lower extremity was slightly
weaker due to the pain compared to the right side.  Sensations were slightly
decreased in L4-L5 dermatomal level on the left side.  Reflexes were 2+ and
symmetrical in the Achilles, patella and medial hamstring.  There is positive
tenderness palpated in the mid lumbar spine.  The bilateral SI exams were
negative.  Bilateral hip exams were negative.  Straight leg raising test on the
left side appears to be positive. (JX. #1, p. 207-208).

Finally, a February 2, 2006, chart note of Dr. Shahim reflects, in pertinent part regarding the 

claimant:

Ms. Johnson has undergone two epidural steroid injections with some
improvement in her symptoms.  She does still complain of back, hip and 
intermittent leg pain.  Although she has had improvement in her symptoms
she has chronic back and hip symptoms.

I reviewed the MR with Ms. Johnson again and she does have a Grade I
spondylolisthesis and a broad disc herniation across L4-5.  There is 
mechanical instability at this level and I suspect she will need to have
surgical decompression at some point.  She has had a work injury.  She
does not want to have surgery or further injections at this point. (JX. #1, p. 210).
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Respondent ceased the payment of workers’ compensation benefits in this claim on or

about July 12,2005.  The respondent ceased to authorize medical benefits on claimant’s behalf on

July 12,2005, to include a recommended two to four weeks of physical therapy.  Further,

respondent cease to make available light duty work for the claimant subsequent to July 12, 2005. 

Respondent maintain that the claimant was released to full duty on July 12,2005.  Claimant

asserts that she remained symptomatic, within her healing period, and unable to physically

perform her regular job duties with restrictions subsequent to July 12,2005, as a result of the

injury suffered on June 21, 2005.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 21, 2005, the relationship of employee-employer existed between the 

parties. 

3. On June 21, 2005, the claimant earned wages sufficient to entitle her to weekly 

compensation benefits of $224.00/168.00 for temporary total/permanent partial disability.

4. On June 21, 2005, the claimant sustained an injury to her low back arising out of 

and in the course of her employment with respondent.  

5. The claimant was temporarily totally disabled for the period commencing July 12,

2005, and continuing through the end of the claimant’s healing period, a date to be determined.

6. Medical treatment rendered to the claimant subsequent to July 12, 2005, under the
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care of Dr. Archie Hearne, as well as referrals therefrom to include Dr. Reza Shahim and Dr.

Amir M. Qureshi, was reasonably necessary and related to the claimant’s compensable injury of

June 21, 2005.   

7. The respondent has controverted the claimant’s entitlement to all workers’ 

compensation, medical and indemnity, subsequent to July 12, 2005.

CONCLUSIONS

The compensability of the claimant’s June 21, 2005, low back injury is not disputed. 

Following the occurrence respondent accepted the claimant’s injury as compensable, paid

medical benefits on behalf of the claimant, and furnished employment to the claimant within the

restrictions imposed by her medical providers.  Claimant maintains that she remained within her

healing period and in need of medical treatment as a result of her compensable injury subsequent

to July 12, 2005, when respondent terminated all benefits.  Respondent asserts that the claimant

was released to full duty on July 12, 2005, and that work was available for her however she

declined to perform it.  Respondent further asserts that all appropriate benefits to which the

claimant was entitled have been paid.  

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

Claimant commenced her employment with respondent in 2003 as a part-time employee

and became a full time employee on July 19, 2004.  While the claimant has suffered prior back

injuries, both work-related and non-work-related, prior to commencing her employment with

respondent there is no evidence in the record to reflect that she experienced limitations or
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restrictions in performing her employment duties with respondent.

On October 28, 2004, claimant suffered injuries in a motor vehicle accident and received

medical treatment in connection with same.  Claimant’s injuries growing out of the motor vehicle

accident were diagnosed by her family physician, Dr. Archie Hearne, as acute lumbosacral

sprain, acute cervical sprain and acute thoracic sprain.  The medical reflects that the claimant was

last seen by Dr. Hearne on November 29, 2004, regarding the injuries growing out of the motor

vehicle accident. 

On or about February 24, 2005, the claimant suffered a work-related injury to her right

leg for which she received medical treatment and was placed on restricted duties.  Claimant

received medical treatment regarding the right leg injury through March 18, 2005, at which time

she was released to return to work without restrictions.

There is no evidence in the record to reflect that the claimant sought, obtained, or

required medical treatment regarding her low back between November 29, 2004, and June 21,

2005.  Further, there is no evidence in the record to reflect that the claimant was under care of

any medical provider between March 18, 2005, and June 21, 2005, when she suffered her

compensable back injury.

Following the June 21, 2005, compensable low back injury claimant was directed to

obtain medical treatment under the care of respondent’s designated medical provider, First Med

Urgent Care Clinic.  In addition to documenting the history of the claimant’s injury the medical

reports regarding the claimant’s initial June 21, 2005, visit also reflected that the claimant denied

“history of prior back injury or problems”.  While the afore was clearly an erroneous assertion on

the part of the claimant, it did not distract from the fact she sustained an injury to her low back on
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June 21, 2005, as evidenced by the objective findings and treatment rendered in connection with

same.

Respondent terminated the claimant’s workers’ compensation benefits (medical and the

furnishing of restricted/light duty) on July 12, 2005, after gaining information regarding the

claimant’s October 28, 2004, motor vehicle accident.  The evidence in the record preponderates

that respondent discontinued authorizing medical treatment for the claimant on July 12, 2005,

after learning of the October 28, 2004, motor vehicle accident.  At the time of the claimant last

physical therapy session on July 11, 2005, the therapist recorded that the claimant was showing

slow, gradual progress; would benefits from continued therapy to further strengthen and reduce

pain; and that two to four weeks continued therapy would be requested.  The July 12, 2005,

Patient Progress Report of Touchstone Physical Therapy regarding the claimant reflects that

respondent denied any further physical therapy due to the previous motor vehicle accident which

had not been reported.  

Following the July 12, 2005, visit of the claimant to First Med Urgent Care Clinic

claimant was discharged to full duty.  At the time of the visit claimant, while acknowledging that

her back pain was a little better, nevertheless rate it at a “6".  The examining physician noted that

there was minimal tenderness over the left lateral lower thoracic musculature.  Claimant’s

complaint was assessed as a lumbar strain and she was directed to continue taking the Celebrex

and the use of ice/heat.  Nonetheless, claimant was released to return to regular duties and

released from medical care.

The credible evidence in the record reflects that the claimant remained symptomatic and

within her healing period relative to the compensable June 21, 2005, injury subsequent to July
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12, 2005.  Further, the claimant remained in need of medical treatment relative to the injury.  At

the outset it is noted that claimant was directed to continue the use of Celebrex and ice/heat in

addressing her lumbar strain by the attending physician at First Med Urgent Care Clinic. 

Additionally, the July 12, 2005, Progress Note of First Med Urgent Care Clinic regarding the

claimant does not conclude that the claimant’s lumbar strain had resolved or that the claimant

was no longer in need of medical treatment.  

In addition to terminating the claimant’s access to sanctioned medical treatment on July

12, 2005, relative to the June 21, 2005, compensable injury respondent foreclosed the availability

of light/restricted duty work to the claimant, which had heretofore been furnished.  Restrictions

on the claimant’s employment activities by her treating physician at First Med Urgent Care

Clinic as of July 5, 2005, included limited overhead work, limited lifting, pulling and pushing up

to 10 pounds.   

After being denied access to sanctioned medical treatment relative to her June 21, 2005,

compensable injury by respondent claimant sought and obtained treatment under the care of her

family physician, Dr. Hearne, on July 14, 2005.  The medical in the record clearly reflects that

the basis for the claimant’s medical treatment under the care of Dr. Hearne as well as referrals

therefrom, was the claimant’s June 21, 2005, compensable injury.  Upon initiating treatment

under the care of Dr. Hearne, claimant was directed to remain off work and prescribed

medication (Valium, Voltaren sodium) for her diagnosed sciatica and lumbosacral sprain.  A

MRI scan of the claimant’s lumbar spine was obtained pursuant to the directions of Dr. Hearne

which disclosed objective finding consistent with the claimant’s complaints.  While the claimant

was involved in another motor vehicle accident in November 2005, the MRI findings had been in



20

place since August 15, 2005.

Dr. Reza Shahim reviewed the claimant’s lumbar MRI scan which disclosed Grade I

spondylolisthesis and a broad disc herniation across L4-5.  Claimant underwent epidural steroid

injections under the directions of Dr. Amir M. Qureshi relative to her June 21, 2005, low back

injury.  Dr. Shahim noted mechanical instability and observed that the claimant will need to have

surgical decompression at some point. (JX. #1, p.210).

The evidence preponderates that the respondent controverted the claimant’s entitlement to

additional workers’s compensation benefits after July 12, 2005, after learning of the claimant’s

prior October 28, 2004, motor vehicle accident.  At the time of the October 2004, motor vehicle 

accident the claimant was a full time employee of respondent.   The injuries attributed to the

October 2004, motor vehicle accident were described as minor, although the claimant received

medical treatment associated with them through November 29, 2004.  

Although the claimant denied a history of prior back injury or problem at the time she

sought medical treatment relative to the June 21, 2005, compensable injury, there is no evidence

of receipt of medical treatment associated with her prior low back injury subsequent to

November 29, 2004.  Further, by the time of her June 21, 2005, compensable injury claimant had

been discharging  her regular job duties without limitations or restriction since March 18, 2005.

A pre-existing disease or infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the disease or infirmity to produce the disability for

which compensation is sought. St. Vincent Medical Center v. Brown, 53 Ark. App. 30, 917

S.W.2d 550 (1996).  In workers’s compensation law, the employer takes the employee as he finds

the employee, and employment circumstances that aggravate pre-existing conditions are
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compensable. Nashville Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 64 (l990).

The evidence preponderates that at the time claimant was discharged from medical care

by respondent’s designated medical provider on July 12, 2005, the claimant remained in her

healing period and symptomatic relative to her compensable June 21, 2005, low back injury. 

Indeed, the discharging physician directed the claimant to continue taking medication, Celebrex,

and the use of ice/heat.  The physical therapist to whom the claimant had been referred by the

treating physician had recommended continued physical therapy for two to four week as of July

11, 2005, the day proceeding the discharge.  Medical treatment intended to reduce or enable an

injured employee to cope with chronic pain may constitute reasonably necessary medical

treatment. Billy Chronister v. Lavaca Vault, Full Workers’ Compensation Commission, June 20,

1991 (D704562).

The healing period is defined as that period for healing of an injury resulting from an

accident. Ark. Code Ann. §11-9-102 (13).  The healing period ends when the employee is as far

restored as the permanent character of the injury will permit.  Conversely, if the underlying

condition causing the disability has not stabilized and if something further in the way of

treatment will improve the condition, the healing period has not ended.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994). Whether an employee’s healing period has

ended is a factual determination.  Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d

25 (1996).  

When the claimant was discharged from care by respondent’s designated medical

provider on July 12, 2005, the same was not with the proclamation that she had reached the end

of her healing period or did not require further medical treatment relative to the compensable
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injury of June 21, 2005.  Though provided an unrestricted release to regular duty by the physician

at First Med Urgent Care Clinic, the evidence preponderates that the claimant was not physically

capable of discharging her regular duties as a refuse collector.  Claimant notified appropriate

supervisory personnel of respondent that she physically unable to return to her regular job duties

due to residuals of her compensable injury.  The fact that when seen by her family physician on

July 14, 2005, treatment measures were instituted in connection with the compensable June 21,

2005, compensable low back injury is corroborative of the claimant’s health status.

While respondent made work available for the claimant within her medical restrictions

subsequent to the June 21, 2005, compensable injury, it refused to do so after July 12, 2005.  The

evidence preponderates that the claimant’s actual physical health status did not change on July

12, 2005, only respondent’s refusal, through its designated medical provider, to recognize same

as the product of the compensable June 21, 2005, compensable injury.  Nevertheless, when the

claimant was seen by Dr. Hearne on July 14, 2005, an off-work slip was generated and provided

to respondent.  Claimant has remained under active medical treatment since July 14, 2005, and

has not been released to unrestricted job duties. 

Temporary total disability is that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State Highway and Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The claimant has sustained her

burden of proof by a preponderance of the credible evidence that she has remained within her

healing period as a result of the compensable June 21, 2005, compensable low back injury, since

July 12, 2005, and totally incapacitated from engaging in gainful employment.  Respondent has

controverted the claimant’s entitlement to temporary total disability benefits subsequent to July
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12, 2005.

Ark. Code Ann. §11-9-508 (a) mandates that employers provide such medical services as

are reasonably necessary in connection with the injury received by the employee.  What

constitutes reasonable and necessary treatment is a fact question. General Electric Railcar Repair

Services v. Hardin, 62 Ark. App. 120, 969 S.W.2d 667 (1998). In the instance claim, the

evidence preponderates that respondent ceased providing/authorizing medical treatment in

connection to the claimant’s injury on July 12, 2005, before claimant reached the end of her

healing period.  Diagnostic studies (MRI scan of lumbar spine) performed subsequent to July 12,

2005, disclosed the presence of objective findings of injury, to include an herniated disc.  The

MRI scan was ordered by the claimant’s treating physician, who had treated the claimant for a

prior low back injury growing out of the October 2004, motor vehicle accident.  

It is noteworthy that the claimant’s complaints growing out of the October 2004 motor

vehicle accident were not such as to cause Dr. Hearne to order an MRI scan at the time.  The

afore discredits the argument /stance of respondent that the claimant’s need for medical treatment

after July 12, 2005, was not related to the June 21, 2005, injury, but rather for the prior

automobile accident.

The claimant has sustained her burden of proof by a preponderance of the evidence that

she remained within her healing period, symptomatic, and in need of continued medical

treatment relative to her June 21, 2005, compensable low back injury subsequent to July 12,

2005.  Further, the evidence preponderates that medical treatment rendered to and on behalf of

the claimant subsequent to July 12, 2005, under the care of Dr. Archie Hearne and referrals

therefrom, to include Dr. Amir M. Qureshi and Dr. Reza Shahim, was reasonably necessary in
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connection with the June 21, 2005, compensable injury of the claimant.  Respondent is liable for

the payment all reasonably necessary and related medical treatment in connection with the

claimant’s compensable June 21, 2005, low back injury.  Respondent has controverted the

claimant’s entitlement to medical benefits subsequent to July 12, 2005.

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits at the weekly compensation benefit rate of $224.00, for the period commencing July 12,

2005, and continuing until such time as the claimant reaches the end of her healing period, a date

to be determined, as a result of the June 21, 2005, compensable low back injury.  Said sums

accrued shall be paid in lump without discount.

Respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses growing out of the claimant’s compensable June

21, 2005, low back injury, to include medical treatment rendered by and at the direction of Dr.

Archie Hearne, as well as referrals therefrom, subsequent to July 12, 2005, along with medical

related travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein, to include rehabilitation benefits, are expressly reserved.

IT IS SO ORDERED.

__________________________________________ 
  Andrew L. Blood, Administrative Law Judge    


