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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F505727

SANDRA JENKINS, EMPLOYEE CLAIMANT

STEIN MART, INC. RESPONDENT

TRAVELERS INDEMNITY CO., CARRIER RESPONDENT

OPINION FILED MARCH 10, 2006

Hearing held on December 14, 2005, at Little Rock, Pulaski County, Arkansas, before the
HONORABLE DALE DOUTHIT, Administrative Law Judge.

Claimant, SANDRA JENKINS, of North Little Rock, Arkansas, appeared pro se.

Respondents represented by HON. ROBERT MONTGOMERY, Attorney at Law, of Little Rock,
Arkansas.

STATEMENT OF THE CASE

On December 14, 2005, the above-captioned claim came on for a hearing at Little

Rock, Arkansas.  A prehearing conference was conducted on November 2, 2005, and a

prehearing order was filed on that same date.  A copy of the prehearing order was marked as

Commission Exhibit "1" and made a part of the record without objection.

At the hearing the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2) The employee/employer/carrier relationship existed at all relevant times,

including May 19, 2005.

3) The claimant’s average weekly wage was $314.80, which would entitle her to a

TTD rate of $210.00 per week.
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The parties agreed to litigate the following issues at the full hearing:

1) Compensability

2) Applicable temporary total disability benefits. 

3) Applicable medical expenses.

The claimant contended she sustained a compensable injury to her mid-back while

working for the respondents on May 19, 2005.  The claimant further contended entitlement to

TTD benefits from May 20, 2005 through a date yet to be determined (excluding two days she

worked during that period) and all medical bills associated with her alleged compensable

injury.

The respondents contended the claimant did not sustain a compensable injury

while in their employ.  The respondents also contended that any back injuries the claimant

may now have, pre-existed her alleged May 19, 2005 injury.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had the

opportunity to hear the testimony of the witness and to observe her demeanor, and

without giving the benefit of the doubt to either party, the following findings of fact

and conclusions of law are hereby made in accordance with A.C.A. §11-9-704:

FINDINGS OF  FACT AND CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the full hearing are reasonable and

are hereby accepted as fact.

2. Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury while employed by respondents.
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DISCUSSION

The claimant, age 43, testified that on May 19, 2005, she was moving displays

known as "quads" for the respondent employer.  According to the claimant the quads weighed

above eight-five (85) pounds each.  After moving displays all day on May 19, 2005, the

claimant testified the "muscles in her arms were hurting"  and that the next day when she got

up she was "really tight."  (T. pg. 9, lines 9-13).

On May 20, 2005, the claimant testified she clocked in, went back downstairs,

bent over to pick up a piece of paper and "something popped in the top of my back."  (T. pg.

9, lines 17-24).  Upon feeling the pop in her back, the claimant stated she began shaking.  The

claimant was then transported to the emergency room at Baptist Health Medical Center.  After

being released at Baptist Health, the claimant began treating with Dr. Michael Berry on May

23, 2005, (JX-1 pg. 8), who diagnosed the claimant with "low back pain, probably under

strain versus exacerbation of her degenerative disease."  

Dr. Berry requested the claimant undergo an MRI of the lumbar spine, which was

completed on June 3, 2005.  The lumbar MRI resulted in the following impression:

"Moderate disk desiccation and small posterior anular tear
identified at L5/S1, There is, however, no evidence of significant
canal or foraminal stenosis."   (JX-1, pg. 12)

The claimant saw Dr. Brad Jenkins on June 8, 2005, who assessed the claimant’s

back problems as follows:

"Back pain, unclear etiology."  (JX-1, pg. 14)

The claimant continued to treat with Dr. Berry through June 16, 2005, but went to
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Dr. Butchaiah Garlapati on July 13, 2005, at Arkansas Pain Centers, LTD.  Dr. Garlapati

stated the following impression in his July 13, 2005 report:

"1) Severe myofascial pain syndrome, mid and upper back
bilaterally.
2) History of degenerative disc disease and annular tear at
L5-S1 With no stenosis."  (JX-1, pg. 19-20)

Dr. Garlapati then referred the claimant for a thoracic MRI, which was conducted

on August 2, 2005, and revealed the following impression: 

"Normal MRI of the thoracic spine." (JX-1, pg. 30)

Dr. Garlapati treated the claimant with various medication and injections to

attempt to resolve her back pain.

The claimant has alleged a compensable specific incident back injury occurring on

May 19, 2005.  For the claimant to prove compensability, the following must be shown: 

1) Proof by a preponderance fo the evidence of an injury arising

out or and in the course of her employment;

2) Proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or death;

3) Medical evidence supported by objective findings, as defined

in Ark. Code Ann. §11-9-102(16),  establishing the injury;

4) Proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and

place of occurrence.
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After reviewing the evidence in this case impartially without giving the

benefit of the doubt to either party, I find the claimant has failed to meet her burden of

proving by a preponderance of the evidence that she suffered a compensable injury. 

There are too many inconsistences in the evidence to preponderate in favor of the

claimant.

                 First, the claimant has alleged a compensable injury occurring on May 19,

2005, but her own testimony reveals that if there were a specific incident it actually

occurred on May 20, 2005 when she bent over to pick up a piece of paper.  This examiner is

not rejecting compensability because of the difference of one day; however, the testimony

casts considerable doubt in this examiners view of whether there was a specific incident on

May 20, 2005.

The first report in the medical records introduced at the full hearing leads this

examiner to doubt the veracity of the claimant’s testimony.  The May 20, 2005 emergency

room report from Baptist Health states as follows:

"The patient is a 42 year old female who presents to the
emergency department with severe lumbar back pain with
pain a little bit into her right buttock area.   She states she has
had this on a few occasions in the past, and could feel it
coming on over the last few days." (Emphasis added.)(JX-1,
pg. 3)

The claimant testified the pain she felt when she bent over to pick up the

paper on May 20, 2005 was different then she had in the past.  That testimony is in

direct conflict with what she told the emergency room physician.  The conflicting
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accounts of the claimant’s prior condition and when exactly her symptoms began lead

this examiner to find the claimant has failed to prove by a preponderance of the

evidence that her injury arose in the course of her employment, or that her injuries can

be identified by a time and place of occurrence.

The claimant testified she never told the emergency room physician she had

had these same symptoms in the past or that she had felt the problem coming over the

last few days; however, for a number of reasons the claimant’s testimony comes into

question.  For instance, the claimant testified when she got to work on May 20, 2005,

she really didn’t say much to anyone before clocking in; however, Ms. Cynthia Bryant,

the store manager, testified that when the claimant arrived at work on May 20, 2005,

she stated " I probably won’t be with you long."  Ms. Bryant credibly testified she

inquired "why" but got no response from the claimant. (T. pg. 51, lines 8-10)

Ms. Bryant who testified that at no time on either the 19th or 20th of May

did the claimant tell her anything about problems she was having due to moving the

"quads" on May 19, 2005.  In fact, Ms. Bryant testified that the claimant had, prior to

May 19, 2005, complained to her about back problems; and had even called in to miss

work due to her back problems.

The MRI of June 3, 2005, indicates the claimant does have back problems

(JX-1, pg. 12); however, the claimant has the burden to prove every element of

compensability by a preponderance of the evidence; and the claimant has failed to

prove her injuries arose out of and in the course and scope of her employment with
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Stein-Mart, Inc., or that her injuries were caused by a specific incident identifiable by

time and place of occurrence.  Given the conflicting evidence surrounding her injuries,

I find the claimant has failed to meet her burden of proving by a preponderance of the

evidence that she suffered compensable back injuries while in the respondents’

employ.

Questions concerning the credibility of witnesses and the weight to be given

to their testimony are within the exclusive province of the Commission. White v.

Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

ORDER 

Claimant has failed to prove by a preponderance of the evidence that she

suffered compensable back injuries while in the respondents’ employ.  Therefore, her

claim for compensation benefits is hereby denied and dismissed.

IT IS SO ORDERED.

___________________________________
DALE DOUTHIT
Administrative Law Judge
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