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STATEMENT OF THE CASE

A hearing was held on February 21, 2006, in Springdale,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on January 17,

2006.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On August 19, 2005, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant is entitled to the maximum compensation rate.

By agreement of the parties the issues to litigate are limited

to the following:
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1. Compensability of the claimant’s injury on August 19, 2005,

to his right arm.

2. Related medical.

3. Temporary total disability from August 20, 2005, to a date

to be determined.

4. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

he was injured August 19, 2005.  His right arm (radius/ulna) was

broken when he was lifting a wheelbarrow and it fell, causing him

to fall and hit his arm on metal tracks on the floor.

   In regard to the foregoing issues the respondents contend that

the claimant did not sustain a compensable injury on August 19,

2005.  His accident was caused by the illegal use of drugs.

The documentary evidence submitted by the parties consist of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted medical information marked Claimant’s

Exhibit No. 1 and additional medical information marked Claimant’s

Exhibit No. 2 as well as the deposition of Dr. Valentine marked

Claimant’s Exhibit No. 3.  The respondents submitted answers to

interrogatories marked Respondents’ Exhibit No. 1.  All these

exhibits were admitted without objection.  

 DISCUSSION

The claimant testified that he became a full time employee of

the respondent on July 29, 2002.  The claimant testified that

during the month of August 2005 his job title was line operator.

The claimant testified that he worked the forth shift explaining
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that this is a night shift.  The claimant testified that on August

19, 2005, he was working on a line which had temporarily broken

down.  The claimant explained that when a line is down they have to

purge the line periodically in order to keep the line prepared when

it can start back up again.  The claimant testified that the stuff

that they use is called purge and is made up of plastic, rock and

a bunch of other material.  The claimant testified that it was his

opinion that this material is used because it does not stick to the

metal when it gets hot.  The claimant testified that he had to run

the purge through the system about every thirty minutes and that it

would come out at the end of the die.  The claimant stated that

there is a wheelbarrow under the die to catch the purge after it

has gone through a cycle.  The claimant opined that the purge would

weigh approximately fifty to sixty pounds.  The claimant testified

that he had purged the line and had gone to the end of the die to

remove the wheelbarrow.  The claimant testified that the

wheelbarrow had one wheel and when he picked it up by the handles

and started to move it he felt it about tip over and this caused

him to lose his balance and that he went to the right and forward

and landed on a metal track.  The claimant testified that he landed

on his right arm against the track.  The claimant testified that

the wheelbarrow did not tip over even though it felt like it was

about to tip over when he fell.  The claimant testified that he was

not under the influence of any drugs or alcohol when this accident

occurred.
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The claimant testified that after his accident he got up and

realized that his arm was injured and began looking for his

supervisor.  The claimant testified that the first person he saw

was Mike Gray, a lead man, and reported to him that he had broken

his arm.  The claimant testified that about that time Bo Howard, a

floor operator, announced over the intercom that there had been an

accident and that a first responder came running up to look at his

arm.  The claimant testified that the first responder, Tom Edwards,

drove him to the hospital.  The claimant testified that once they

were in the hospital, he was given an IV.  The claimant testified

that he was given an IV prior to being given a urine test.

The claimant testified that today his arm is much better,

noting that his permanent splint was removed on November 9 and from

that point on he had a removable cast on his arm up until December

22.  The claimant testified that after December 22 he was allowed

to lift ten pounds and that at his most recent doctor’s visit on

February 9, 2006, his physician had just cautioned him to be

careful.

The claimant testified that he has not been back to work for

the respondent since the date of his accident.  The claimant

testified that initially the respondent did not want him coming

back until his arm was completely healed but when his drug test

came back the respondent terminated him from their employment on

September 2, 2005.  The claimant was asked why Benzodiazepines

would be in his system at the time he took his urine test.  The

claimant testified that when he found out about his drug test he
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called the respondent to find out what Benzodiazepines is.  The

claimant stated that his father asked for the phone and the

claimant heard his father tell the respondent’s safety director

that “I did it,” and then his father explained that he had taken a

Valium pill and dissolved it in his son’s bottle of fruit juice

while he was in the shower on Sunday night or Monday morning before

the accident.  The claimant testified that he did not see his

father do this nor does he take his father’s medications.

On cross examination, the claimant agreed that he had tested

positive for Benzodiazepines on the day of his accident.  The

claimant testified that he was aware that his father took Valium

and that his father has taken Valium since 1992.  The claimant

testified that his father is a paraplegic and that he takes Valium

for a throat problem.  The claimant testified that his accident

occurred on Friday morning at 2:45 a.m.  The claimant stated that

he drank the juice with the Valium in it the Monday morning before

his accident.  The claimant testified that he was not aware that

his father had put anything in his drinks.  The claimant testified

that this was the first time to his knowledge that his father had

ever put anything in one of his drinks.  The claimant testified

that he did not ask his father why he had put anything in his drink

but that he heard his father explain to Alex Gray that he wanted

his son to sleep.  The claimant testified that if his father put

medication in his fruit juice it would have been on Monday morning

before the accident.  The claimant was asked about the purge

material and again he stated that this material was mostly ground
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up rock, plastic and paraffin wax and a few other things which

would weigh approximately fifty to sixty pounds.  The claimant

testified that the purge which had come out of the end of the die

into the wheelbarrow was roughly pilled in the center of the

wheelbarrow bucket.  The claimant agreed that it would be safe to

say that when he picked up the wheelbarrow he lost his balance.

The claimant testified that when he started to lift the wheelbarrow

and it felt like it was tipping over he fell but the wheelbarrow

stayed upright.  The claimant testified that he never felt any

impairment after he consumed the fruit juice with the Valium in it.

The claimant agreed that he had no other explanation for

Benzodiazepines being in his system other than the fact of what his

father told him.  The claimant testified that on August 30 his

doctor released him to work as long as he did not use his right arm

but that the respondent had told him that they did not want his

back working for them until his arm was completely healed.  The

claimant testified that on December 22 Dr. Buie released him with

no restrictions but with the caution to be careful.  The claimant

testified that he currently is enrolled in a certified nursing

assistant program and after completing this he is hopeful of

entering an LPN program.  

On redirect examination, the claimant testified that his shift

started at 7:30 p.m. and that he had worked all through his shift

and had taken at least two breaks prior to his accident.  The

claimant testified that he had no problem doing his job and had no

feeling of any kind that he was impaired or had a problem.  The
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claimant was asked if when the wheelbarrow felt like it was to tip

over did that cause him to lose his balance and the claimant

responded, “Yes.  It started to tip.”  The claimant explained that

his father has been paralyzed since January 12, 1985, has not

worked since October 2000 and that he, the claimant, has been his

father’s primary financial support since October 2000.  

Michael Gray testified that he worked for the respondent and

had worked with the claimant until the claimant was terminated.

Mr. Gray testified that he was working with the claimant on the

night he was injured.  Mr. Gray testified that he was working on

the line next to the claimant when he heard someone holler at which

time he began to look for what was going on and when he saw the

claimant, the claimant was holding his arm.  Mr. Gray testified

that he told the claimant that his arm was broken.  This witness

testified that he saw the claimant several times prior to his

accident and he did not appear to be impaired in any way.  Mr. Gray

testified that the claimant seemed to be his normal self prior to

the accident.  Mr. Gray testified that the wheelbarrow which the

claimant used that night had only one wheel and currently all the

wheelbarrows that they use have two wheels in the front.  Mr. Gray,

on cross examination, was asked if when using a wheelbarrow with

one wheel it requires some stability and coordination to work with

it.  Mr. Gray responded that yes if it is heavy on one side it is

going to fall in that direction.  Mr. Gray agreed that it takes

someone who is in control of their faculties and has a sense of

balance to handle a wheelbarrow that has just one wheel.
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Thomas Edwards testified that he worked for the respondent and

was working on August 19, 2005.  Mr. Edwards testified that that

evening he heard someone scream and then he heard someone say,

“Bobbys been hurt.”  This witness testified that he ran around and

saw the claimant standing between the lines holding his arm.  Mr.

Edwards testified that it was obvious that the bones had been

broken in the claimant’s arm.  Mr. Edwards testified that he was

with the claimant within thirty to forty seconds after his incident

and that he went with him to the emergency room and trauma room.

Mr. Edwards agreed that the claimant was given medications before

he was given a urine test.  This witness testified that he had seen

the claimant that evening prior to his accident and he did not

notice the claimant impaired in any way or intoxicated.  Mr.

Edwards testified that the claimant seemed normal and his usual

self.  Mr. Edwards also testified that since the claimant’s

accident, the respondent now uses a two-wheeled wheelbarrow instead

of the single wheeled wheelbarrow.  

The medical records set forth that the claimant was seen at

Sparks’ Emergency Room on August 19, 2005, for an injury to his

right arm.  This ER record indicates that the claimant was given

Morphine for pain and other treatment was administered.  The

claimant was diagnosed with having a right forearm fracture.  The

claimant underwent surgery for his right arm and was admitted to

the hospital where he stayed until released on August 21, 2005.  At

the time of discharge from the hospital the claimant was prescribed



9

medications and  an appointment  with Dr. Buie was  made  for

August 30.

Dr. Jimmie Valentine testified in his deposition taken on

February 9, 2006, that his specialties were in clinical

pharmacology and toxicology.  After this witness’s curriculum vitae

was admitted, this witness was accepted as an expert witness.  Dr.

Valentine was shown the claimant’s urine test results and stated

that the positive test for the presence of Morphine would be due to

Morphine being administered to the claimant when he first arrived

at the ER.  This witness testified that he did not see anything in

the emergency room records that would account for the presence of

Benzodiazepines in the claimant’s system.  Dr. Valentine stated

that the claimant’s urine test indicated that he had 634 nanograms

of Benzodiazepines at the time he was tested.  The doctor testified

that if the claimant’s test had shown that he had only 299

nanograms of Benzodiazepines the test would have reported it as

being negative.  Dr. Valentine stated that his best scientific

guess would be that the use of the drug by the claimant would have

been a day or two prior to when the urine sample was taken.  Dr.

Valentine stated that the affects of Benzodiazepines is relaxation

of the muscles as well as sleep.  Dr. Valentine testified that if

you take these drugs orally the peak affect is observed generally

one to two hours after the drug has been ingested.  The doctor

stated that is when you can observe the person being kind of

lethargic and not being able to function very well as well as being

sleepy if not in fact sleeping.  Dr. Valentine agreed that a person
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can test positive for Benzodiazepines for two days after they have

ingested the drug but having no affect on them.  

On cross examination, Dr. Valentine testified that the drug

which they have been talking about, the trade name of it is Valium.

The doctor agreed that the side affects of the use of this drug

include anxiety, drowsiness, fatigue, light headedness and loss of

coordination.  Dr. Valentine again stated that based on the level

of 634 nanograms reflected by the claimant’s drug test it was his

best guess that the drug was ingested one to two days prior to the

test.  Dr. Valentine was asked if the drug had been taken four to

five days before the accident could it show up at the level

registered at the time of the accident.  Dr. Valentine responded,

“It’s possible, yes.”  The doctor explained that it is because of

the long half life of the drug in the body.  The doctor explained

that the claimant was also taking other drugs at the time of his

accident and that these other prescribed drugs would have been

competing for the same enzymes to metabolize themselves as was the

Benzodiazepine.  Dr. Valentine was asked if the claimant’s asthma

drugs could increase the affect of the Valium and the doctor

responded, “Well, it is a possibility.”  Dr. Valentine stated that

the side affects such as drowziness the Valium would cause are all

caused from central affect meaning getting into the brain.  The

doctor stated that the drug goes into the brain but it comes back

out four times faster than it went in.  The doctor stated that

Valium gets into the brain very quickly and that is the reason a

person will get lethargic, sleepy or drowsy real quickly after they
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have taken the drug.  The doctor continued to explain that when the

drug comes out of the brain, it comes out four times faster than it

went in so that it is back in the blood system but not necessarily

having an affect on the brain.

After a complete review of this entire case, I find that the

claimant has proven by a preponderance of the evidence that

although he had Benzodiazepines in his blood system at the time of

his injury, it did not substantially contribute to his accident.

It is not questioned that this claimant tested positive for

Benzodiazepines following his work related injury and it is

difficult to believe that a parent would knowingly put drugs in

their child’s drink without telling them.  However, the

toxicologist, Dr. Valentine, testified in his deposition that in

his opinion the claimant had ingested Benzodiazepines some two days

prior to the date of his accident and that by that time the affects

of the drug on the brain would have diminished greatly and although

the drug would still show up in the claimant’s blood system he

would not exhibit or experience any of the side affects for which

the drug is used for.  It is also noted that two of the claimant’s

co-employees testified that they had worked with the claimant on

August 19, 2005, and neither one of them noticed or observed any

indication that the claimant was acting unusual or seemed to be

unsteady but instead was just his regular self.  It is also noted

that a one wheeled wheelbarrow has been noted by the various

witnesses to be unsteady when loaded improperly and can or might

tip over if the weight is not evenly distributed.  The respondents,
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therefore, should pay for all reasonable and necessary medical

treatment for this claimant’s right arm injury as well as temporary

total disability from August 20, 2005, until February 9, 2006, when

his physician released the claimant from his care with a caution to

be careful.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On August 19, 2005, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant is entitled to the maximum compensation rate.

4. The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury while working for the

respondent on August 19, 2005.  The claimant has rebutted the

presumption that the presence of an illegal drug in his blood

system substantially contributed to his work related accident.  See

discussion above.

5. The respondents should pay for all reasonable and necessary

medical treatment for this claimant’s right arm injury.

6. The respondents should pay temporary total disability to

this claimant from August 20, 2005, until February 9, 2006, when he

was released by his treating physician. 

7. The respondents have controverted this claim in its

entirety.

8. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.
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ORDER

The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury to his right arm while

working for the respondent on August 19, 2005. 

The respondents should pay for all reasonable and necessary

medical treatment for this claimant’s compensable right arm injury.

The respondents should pay temporary total disability to this

claimant from August 20, 2005, until February 9, 2006.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                      ADMINISTRATIVE LAW JUDGE
                                         


