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Rock, Pulaski County, Arkansas.

Claimant represented by Ms. Sherri Arman McDonough, Attorney at Law, Hot

Springs, Arkansas.

Respondents represented by Mr. Frank Newell, Attorney at Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

On June 27, 2006, the above-captioned claim came on for a hearing in Little

Rock, Arkansas. A pre-hearing conference was conducted on April 17, 2006, and a

Prehearing Order was entered that same day. A copy of the April 17, 2006,

Prehearing Order has been marked as Commission Exhibit No. 1 and made a part

of the record herein without objection. At the hearing, the parties confirmed that the

stipulations, issues, and respective contentions, as amended, were properly set forth

in the Prehearing Order.

The parties stipulated only that the Arkansas Workers’ Compensation

Commission has jurisdiction of this claim.
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The parties agreed that the issues to be presented were whether the claimant

was an employee or an independent contractor; whether the respondent is a prime

contractor liable for benefits under Ark. Code Ann. § 11-9-402; whether the claimant

sustained a compensable injury; whether sufficient notice was given; whether the

claimant is entitled to medical benefits; and controversion and attorney’s fees.

The claimant contends that on November 3, 2005 in the course and scope of

his employment as a roofer working for Bill McMullen, a subcontractor of the

respondents, he fell off a ladder and broke his right wrist; that he was performing

employment services at the time of the fall; that he’s entitled to medical benefits,

including future medical benefits, and possibly permanent partial disability benefits,

if a doctor assigns him a permanent impairment rating; and that if a doctor assigns

a permanent impairment rating, then the claimant also contends he is entitled to an

attorney’s fee for controversion.  

Respondents contend that the claimant was not an employee of respondent

Mid-Ark Roofing; that the claimant was an independent contractor; that the

claimant was a subcontractor; that the claimant failed to give notice as required by

Ark. Code Ann. § 11-9-701; and that the claimant did not sustain a compensable

injury.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are hereby made in accordance

with Ark. Code Ann. § 11-9-704:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The claimant has failed to prove by a preponderance of the evidence that

Mid-Ark Roofing, Inc., is a prime contractor liable for benefits under Ark.

Code Ann. § 11-9-402. 

3. The claimant has failed to prove by a preponderance of the evidence that he

was an employee of the respondent, Mid-Ark Roofing, Inc.

4. The respondents have controverted this claim in its entirety.
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DISCUSSION

I. History

The claimant went to work for a friend of his, Bill McMullen, as a roofer. In

his prehearing filings, the claimant contended that McMullen was a subcontractor

for the respondent, Mid-Ark Roofing, Inc. Mid-Ark apparently contracted for the

roofing jobs and then delegated the work to McMullen and his crew. The claimant

testified that he was paid in cash by McMullen, and that McMullen provided the

necessary equipment. The claimant testified that his work was overseen both by

McMullen and by employees of Mid-Ark. On November 3, 2005, the claimant

fractured his wrist when he fell from the roof on which he was working.

The claimant contends that McMullen was a subcontractor of Mid-Ark, and

McMullen has not been made a party to this claim. Thus, the question is whether

Mid-Ark is liable for the claimant’s injuries under Ark. Code Ann. § 11-9-402 (a):

Where a subcontractor fails to secure compensation

required by this chapter, the prime contractor shall be

liable for compensation to the employees of the

subcontractor unless there is an intermediate

subcontractor who has workers’ compensation

coverage.

The difficulty herein is that the claimant has introduced literally no evidence

to establish any of the elements of liability under § 11-9-402. The claimant has

introduced no evidence to show that McMullen was a subcontractor to Mid-Ark,
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nor to show that McMullen was uninsured. One can reasonably speculate that

McMullen was in fact an uninsured subcontractor for Mid-Ark, but it is well

established that conjecture and speculation, even if plausible, cannot take the place

of proof. Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991).

There is simply no evidence in the record before me to support a finding that

Mid-Ark is liable to the claimant as a prime contractor. I find that the claimant has

failed to prove by a preponderance of the evidence that Mid-Ark Roofing, Inc., is a

prime contractor liable for benefits under Ark. Code Ann. § 11-9-402. 

The parties also agreed to litigate the question of whether the claimant was

an employee or an independent contractor. Yet, as with the prior question, there is

no evidence in the record to show the existence of a contract of hire between Mid-

Ark and the claimant, whether in the nature of an employee or of an independent

contractor. I find that the claimant has failed to prove by a preponderance of the

evidence that he was an employee of the respondent, Mid-Ark Roofing, Inc.

Because I so find, the remaining issues identified by the parties are moot and

need not be addressed.
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CONCLUSION

The claimant has failed to prove by a preponderance of the evidence that he

was an employee of the respondent or that the respondent is liable to him for

benefits under Ark. Code Ann. § 11-9-402. Therefore, this claim for benefits must be,

and it hereby is, denied and dismissed.

IT IS SO ORDERED.

___________________________

HON. J. MARK WHITE

Administrative Law Judge


