
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F402832

MICHAEL HOLMES CLAIMANT

USA TRUCK, INC. RESPONDENT
SELF INSURED                                 

OPINION FILED OCTOBER 5, 2006

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH DANIELSON in Fort
Smith, Sebastian County, Arkansas.

Claimant appeared pro se.

Respondents represented by RODNEY MILLS, Attorney, Van Buren,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on August 17, 2006, in Fort Smith,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on February 16,

2006.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 6, 2004, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to his ribs due

to a motor vehicle accident on March 6, 2004.

4. Medical expenses have been paid to May 13, 2004.

5. The claimant’s average weekly wage is $350.00.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s low back injury of March

6, 2004.

2. Related medical.

3. Temporary total disability from May 21, 2004, to a date to

be determined.

In regard to the foregoing issues the claimant contends that

due to the motor vehicle accident on March 6, 2004, he injured his

ribs and low back and is entitled to medical treatment and

temporary total disability from May 21, 2004, to a date to be

determined.

   In regard to the foregoing issues the respondent contends that

they have paid all benefits this claimant is entitled to.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted documentary evidence marked Claimant’s

Exhibit No. 1.  The respondent submitted medical documentation

marked Respondent’s Exhibit No. 1.  Non medical information marked

Respondent’s Exhibit No. 2, additional medical information marked

Respondent’s Exhibit No. 3 and the deposition of the claimant

marked Respondent’s Exhibit No. 4.  All these exhibits were

admitted without objection.

 DISCUSSION

The claimant testified and the parties have stipulated that he

was involved in a motor vehicle accident while working for the
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respondent on March 6, 2004.  The claimant testified that after the

accident he was taken to the hospital for his complaints of bruised

ribs and problems with his elbow and back.  The claimant testified

that he was x-rayed and that the hospital really did not treat him

but advised that he be seen by his local doctor.  The claimant

testified that when he got back to the respondent’s terminal, he

was asked to go back out on the road but informed the respondent

that he needed to be seen by a doctor.  The claimant testified that

the respondent sent him to his home in Detroit, Michigan, and made

arrangements for him to be seen by a doctor.  The claimant

testified that he was collecting workers’ comp benefits and going

to physical therapy at the direction of the respondent’s doctor

until he got into some trouble in May 2004 and was put in jail.

The claimant testified that he was in jail for four months and the

respondent then discontinued his benefits and indicated that he had

abandoned his treatment program.

On cross examination, the claimant agreed that he began work

for the respondent in January 2004 as a student driver.  The

claimant testified that when he initially went to the hospital

following the motor vehicle accident, he did not complain about his

back.  The claimant agreed that based on the information he gave to

the doctors at the emergency room, x-rays were taken of his elbow

and chest.  The claimant testified that after he was released from

the emergency room he stayed in Laramie, Wyoming, over the weekend

and took the bus back to Van Buren on Monday.  The claimant

remembered that the motor vehicle accident happened on a Friday.
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The claimant testified that when he was in Van Buren, the

respondent wanted to send him back out on the road but he wanted to

go to his home in Detroit and see his own doctor.  The claimant

testified that his supervisor got him a bus ticket to return to

Detroit.  The claimant agreed that when he returned to Detroit he

knew that he was not authorized by the respondent to see his family

physician, Dr. Jackson, but was sent to see the respondent’s

doctor.  The claimant testified that his back began bothering him

on the bus trip from Laramie, Wyoming, to Van Buren and again it

bothered him on the bus trip from Van Buren to Detroit.  The

claimant testified that his back would hurt him off and on but did

not constantly bother him.  The claimant testified that his back

began hurting him on the bus trip due to the length of time he was

on the bus.  The claimant agreed that in 1980 he had an accident

while working for Chrysler Corporation when he was hit in the back

with a forklift.  The claimant further agreed that he received

medical treatment for a period of three to four years due to these

low back problems resulting from the Chrysler accident.  The

claimant testified that after his 1980 accident, he enlisted in the

military but was only able to serve approximately six months

because of his back problems.  The claimant agreed that he was

discharged from the military because of his low back complaints.

The claimant agreed that he continued to have low back problems

periodically up until he began working for the respondent and that

his family physician, Dr. Jackson, provided him treatment for his

low back problems.  The claimant testified that the respondent sent
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him to the University Hospital to be treated for his compensable

injuries.  The claimant testified that he told these university

doctors what happened to him but he did not tell them about his

previous 1980 back problems.  The claimant testified that before he

was seen by the University Hospital doctors he saw his primary

treating physician, Dr. Jackson, and told him what had happened.

The claimant agreed that he told Dr. Jackson that his back did not

actually start hurting him until his bus rides.  The claimant

testified that he did not tell Dr. Jackson that his back began

hurting from the bus ride to from Laramie, Wyoming, to Van Buren

because he did not think that much about it and the pain was not

constant.  The claimant testified that he saw the doctors at the

University Hospital several times before his arrest in May 2004.

The claimant testified that as a result of his arrest he is now a

registered sex offender.  The claimant testified that he was

eventually released in November 2004 from jail but remains on

probation for a five-year period.  The claimant testified that the

May 2004 arrest was not his first criminal conviction.  The

claimant testified that he has been receiving social security

disability benefits from 1989 due to his eye and psychiatric

problems.  The claimant testified that after he was released from

jail he underwent treatment for his eyes and as a result of this

treatment has been unable to work.  The claimant testified that

before he was put in jail he was taken to the doctor and he told

the doctors what prescriptions he took and what they were

prescribed for.  The claimant testified that he told the doctors
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that he was having pain on the left side of his rib cage as well as

having back problems.  The claimant was asked why the doctors

reported that he was taking Ibuprofen for his rib pain but had no

other active complaints.  The claimant responded, “No, I told them

about my back.”  The claimant agreed that he had applied for a job

with the Salvation Army as a truck driver and underwent a

Department of Transportation physical.  The claimant agreed that he

answered no to the questions concerning if he had had any illnesses

or injuries in the past five years, did he have any spinal injury

or disease, and does he have any chronic back pain.  The claimant

agreed that he was terminated by the Salvation Army due to his

criminal record rather than his inability to physically do the

work.  The claimant also agreed that there has been no doctor who

has taken him off work as a result of his elbow, chest or alleged

back injury.  The claimant agreed that part of his problem with

finding employment is his criminal history and the reason he cannot

be an over the road truck driver is because he is confined to the

State of Michigan until 2008.  The claimant agreed that the

problems he is experiencing with his low back are the exact same

problems or complaints he was having with his low back prior to his

January 13, 2004, motor vehicle accident.  The claimant agreed that

he was having the same type of back complaints prior to going to

work for the respondent.  The claimant further agreed that before

he went to work for the respondent his back problems would flair up

every once in a while and he would have to go to the doctor to have

it treated.
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The medical records in this matter are numerous the majority

of which are prior to the date of the claimant’s accident and

dealing with his various medical problems such as hypertension,

depression and glaucoma.  Following the claimant’s motor vehicle

accident on March 6, 2004, he was taken to the Ivinson Memorial

Hospital in Laramie, Wyoming, with his complaints of chest and

right elbow pain.  X-rays taken of these two areas were both

negative and the claimant was released with some medications.  When

the claimant was seen by Dr. Jackson, his family physician, in

Detroit, Michigan, on March 16, 2004, he was complaining of

injuries to his left side and right elbow as a result of his truck

accident.  When the claimant was seen by Dr. Jackson on March 29,

2004, he still had complaints of rib and chest pain, left wrist and

elbow pain as well as back pain.   X-rays of the claimant’s chest

and rib area taken on March 29, 2004, were negative.  The medical

records indicate that physical therapy was recommended by the

respondent’s doctors which the claimant attended sporadically until

he was incarcerated in May 2004.  At the time of the claimant’s

incarceration he was medically checked on May 15, 2004, at which

time he was seeking refills of his medication for hypertension and

reported that he had taken Ibuprofen for rib pain due to a motor

vehicle accident.  It is noted that the claimant has no other

active complaints at that time.

Arkansas law requires that in order to find a compensable

injury there must be objective medical evidence of injury.  From my

review of this rather large record, I do not find any objective
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medical evidence to substantiate a chest or rib injury, right elbow

injury or low back injury.  There are some sporadic mentions of

minimal spasm as noted in the narrative of the claimant’s physical

therapy progress reports specifically one dated March 9, 2005, and

March 7, 2005.  There is also a mention of the claimant having a

moderate decrease in lumbar lordosis as set forth in the physical

therapy notes dated August 10, 2004, and again a mention of

moderate spasms of the paraspinals and the lumbar region by a

physical therapist dated April 13, 2004.  The claimant has

testified that he was involved in a work related incident prior to

going to work for the respondent and was treated for a period of

three or four years for these back problems.  The claimant has

testified that he has had ongoing back problems not constant but

sporadic since that time.  The claimant testified that the problems

which he is currently experiencing with his low back are no

different or are the same as they were prior to his motor vehicle

accident and prior to going to work for the respondent.  It is my

finding that the claimant has continued to experience intermittent

low back problems resulting from his earlier work related incident

which is occasionally aggravated by such things as riding on a bus

for a long period of time or whatever activities this claimant

might be engaged in that are not a part of this record.  I find,

however, that the claimant’s ongoing low back problems and any need

for additional treatment for his right elbow and chest area should

not be the responsibility of the respondent herein.  Therefore,

this claim for benefits should be denied in its entirety.
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FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 6, 2004, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to his ribs due

to a motor vehicle accident on March 6, 2004.

4. Medical expenses have been paid to May 13, 2004.

5. The claimant’s average weekly wage is $350.00.

6. The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable low back injury on March

6, 2004.  See discussion above.

7. The claimant has failed to prove his entitlement to

additional medical treatment for his low back injuries.

8. The claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability from May

21, 2004, to a date to be determined.  Subsequent to the May 21,

2004, date to present there has been no indication from any doctor

that the claimant is unable to work as a result of his right elbow,

chest or low back problems.  The claimant has testified that due to

his eye problems and criminal record he has been unable to be

employed.

ORDER

The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable low back injury on March

6, 2004, while working for the respondent.  Therefore, all benefits
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requested by the claimant for his low back problems should be

denied in its entirety.

The claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability from May

21, 2004, to a date to be determined.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                      ADMINISTRATIVE LAW JUDGE
                                         


