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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on April 25, 2006.  A Pre-

hearing Order was entered in this case on December 13, 2005.  The Pre-hearing

Order set forth the stipulations offered by the parties and outlined the issues to be

litigated and resolved at this hearing.  At the hearing, the parties announced that

they wished to withdraw all stipulations.   The parties further agreed and announced

that claimant was seeking a determination as to compensability and entitlement to

medical expenses,  reserving the issues of temporary total disability and attorney’s

fees.  By agreement of the parties, the issues to be litigated are:

1.  Whether claimant sustained a compensable injury on or about May 22,

2005.

2.  Whether claimant was performing employment related services at the

time of the alleged injury.
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3.  Whether claimant was engaged in horseplay or other unauthorized activity

at the time of the alleged injury.

4.  Alternatively, whether the alleged injury is established by medical

evidence supported by objective findings sufficient to support an award of medical

benefits.

The record consists of a one volume transcript of the April 25, 2006, hearing,

consisting of the testimony of Juan Hernandez, Yemina Vasquez, Jose’ Vasquez

and all documentary evidence consisting of claimant’s Exhibit No. 1 (medical

records) and respondents’ Exhibit No. 1 (medical records).

FACTUAL BACKGROUND

The claimant (b. 3/26/65) began working for Roadrunner Construction, Inc.

(“Roadrunner”) in approximately March of 2005.  The claimant is from Mexico and

is unable to speak or understand English and requires an interpreter, which was

provided for him during the hearing.  The claimant testified he was hired by

Roadrunner as part of a crew to brick an apartment complex in Little Rock.  Nine of

the workers, including the claimant, lived in an apartment in Little Rock rented to

them by Roadrunner.   He explained that he regularly worked six days a week and

sometimes on Sunday, if the work was falling behind.  His hours varied from seven

to eleven hours per day.  Roadrunner employed approximately twenty-five

employees.  On the day of the alleged incident, there were five people working.  The

claimant testified that the manager, Ernesto Castillo, ordered him to go to work to

wash brick on Saturday, the day prior to the incident.  He explained that the brick-

washing was behind schedule.  He was told that he would risk being laid off for

three days if he refused to go to work.  He testified that on Sunday, May 22, 2005,

he also went to the job site and was washing brick along with another co-worker,

Marcos Antonio Castillo.  He explained that Castillo and he were standing in a
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wooden box which was lifted into the air by a forklift and washing the top bricks with

acid and water when both men fell approximately fifteen feet to the ground.  The

height of the box was about five feet and the width was about seven feet.  He

testified that this was his first day to wash bricks and he had not been instructed on

how to get up high enough to wash the top bricks.  After the fall, the claimant and

Marcos Castillo returned to their apartment and contacted the Roadrunner office.

Yemina Vazquez, the office manager, went to the apartment and took both men to

the emergency room.  Since the claimant did not speak English, Yemina provided

the hospital personnel with information as to the details of the incident.  At the

hospital, x-rays were performed.  The claimant was given pain medication and

released. The claimant testified that he continued living at the apartment but did not

return to work due to his medical condition.  

The claimant described the May 22nd fall: “I fell sitting and I -- and I --

everything hurts me here on the bottom, on the side of my buttocks all the way up

here.  My feet fell asleep all the way down”.  He testified that his condition had not

changed since the fall and that he did not have any prior back problems before the

fall. 

On cross-examination, the claimant testified that he was not certified to use

a forklift.  He denied that he had been told about the rules, but admitted that he

signed a document in Spanish entitled “Reglamentos”.  From the date of the

incident until August 15, 2005, Roadrunner continued to pay the claimant and pay

for his medical treatment.  At that time, he returned to Springdale.  When contacted

about his doctor’s appointment in August of 2005, he told Yemina that he was going

to Mexico and would not be available. He testified that he left Little Rock because

Ernesto was trying to make him return to work even though he was not physically

able to do the work.  He testified that Jose Vazquez, the owner, did not tell him to
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work on Sunday, May 22, 2005.  He explained that he was told when to go to work

by the manager, Ernesto Castillo. He explained that Marcos Castillo, the son of

Ernesto, was operating the forklift at the time of the incident.  He testified that he

filed his worker’s compensation claim on August 22, 2005.  He testified that Ernesto

Castillo lived in Springdale and would go there on the weekends.  He explained that

on that particular Saturday afternoon, Ernesto Castillo said  “you and you are going

to work, and we went to work.”

Yemina Vazquez testified that she worked in the office at Roadrunner for her

brother for six years.  She explained that the claimant was employed in late March

of 2005 and had worked for about two months before he was injured.  She testified

that the claimant was a full time employee, working forty hours a week and some

overtime, and was paid about $10.00 per hour.  She testified that no one was

scheduled to work on Sunday, the date of the injury.  She was not aware of the

project falling behind.  She testified  that it was her understanding that two other

workers, Juan and Jesus, had built some columns incorrectly and they were not

level, so the guys went to the job site on that particular Sunday “on their own time”

to repair the problem.  She testified that no one was compensated for being on the

job on the day in question.  She explained that the claimant’s job duties included

labor, material loader, some cleaning, and basic labor help for the brick layers.  She

explained that Roadrunner did general construction with a concentration on brick

laying.  She testified that the claimant did not perform anything other than general

labor and that he had not received any specialized training or certification to run a

forklift since he had only been there for two months.  She testified that only certified

employees are allowed to run the equipment.  She testified that she was at each job

site at the beginning of every job.  She explained that they usually set up scaffolding

when they lay the brick and it remains until the brick is washed.  She explained that
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all employees sign safety rules when they are employed and again at every job site.

She testified that the claimant had signed the safety rules which were in a document

in Spanish.  She explained that a safety meeting was held at the job site during

which the rules were explained and signed by the claimant.  She testified the

claimant had worked at two job sites and  she had conducted a safety meeting at

the other job site with the claimant as well.  She explained that the claimant was not

authorized to be on the forklift at any time.  She testified that none of the employees

were ever supposed to be on the front of the forklift. She testified that Ernesto was

responsible for supervising the job but that the weekends were scheduled by the

office on Fridays.  She explained that the claimant did not tell the hospital he fell off

a porch but said it was near a porch.  She testified that Roadrunner paid the

claimant’s medical bills in Little Rock.   She said that she asked the claimant in the

emergency room the reason he was on the forklift and he responded that they

thought they “could chance it”.   She explained that they felt bad for him being in an

accident and decided to help the claimant out by continuing to give him a paycheck

since he come from Springdale.  As the job wrapped up, they explained to him that

they might have to lower or even stop his pay based on the specific amount

allocated to the job.  She explained that after that conversation, he moved to

Springdale without notice to her.  She attempted to contact the claimant to advise

him of his follow-up appointment after the MRI and he had given his cell phone to

another worker.  The claimant called her a few days later and requested his last

check to be sent to Springdale because he was going back to Mexico.  She

subsequently received a letter from an attorney asking her to notify workers’

compensation, which she did.  She did not fill out a worker’s compensation claim at

the time of the accident.  She explained that she did not report the injury as a

workers’ compensation injury because the claimant was not performing employment
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duties at the time per their rules and regulations and that he was not authorized to

be there.   She testified that the crew was not scheduled to be working on the

Sunday at issue and that she had no documentation or reason to believe that

Ernesto told the claimant to come to work on that Sunday other than the testimony

of the claimant.  She explained that Juan told her in the emergency room that the

other guys went to repair something that they left undone and that they were bored

and wanted probably to work.  She took the claimant to all his medical appointments

and was aware that he was released to light duty.  She explained that Roadrunner

did not make it a practice to allow employees to come in and work on Sundays

when they were bored.  She explained that there was no supervisor on the job site

on the Sunday in question.

Jose Vazquez, President of Roadrunner testified that he had run the

company for about 16-17 years.  He testified that the company does structural

building to brick, roofing, drywall, and painting depending on the ability to get the

subcontracting.  He testified that the claimant was hired in March of 2005.  He

explained the safety meetings were held a a group on the job.  He testified that he

explained to the employees about not getting on the forklift and that it was a       

“priority number one rule”.   He explained that a few days earlier he had discovered

one of the sky trucks with the boom fully extended and had visited each of the job

sites and told them not to use the machines with the boom out with heavy loads.

He further refreshed the crews certified driver instructions and told them not to use

the machine to lift personnel.  He explained the rules to the workers in English and

Spanish.  He testified that the box in question was made out of plywood with a

platform in order to carry loads of trash and was marked “trash only” and that no

one was allowed to step in the box.   He described it as a “home-made dumpster”.

He testified that the forklifts are not designed to carry personnel on the front of them
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and that you are not supposed to ride on the front of the forklift or stand on a box

and ride on the front.  He testified that there was scaffolding on this job.  He testified

that the claimant was not scheduled to work on Sunday, May 22, 2005, and that the

company did not allow employees to come and work whenever they want since they

normally have a supervisor on the job with laborers.

He testified that Ernesto (or any other supervisor) was not on the job site on

the day in question.  He testified that Marcos Castillo was not certified and was not

supposed to be driving the forklift nor authorized to be on the job site on the day in

question.  He explained that he had no knowledge that the job was behind nor

documentation that there was a need to get in a hurry to finish the brick washing.

He testified that he only allowed the employees to perform weekend work on

Saturdays.  He denied that he ever tried to force the claimant to come back to work

and that he had directed his sister to take him to the hospital and to the doctors for

medical treatment.   He testified that there was no accident report made because

they were not supposed to work and it was reported to him by telephone in

Springdale.  He testified that Ernesto never told either the claimant to work on

Sunday.  He testified that he had never had a workers’ compensation accident in

the 16 years in which he had been in business.

Medical records reflect that the claimant presented to the emergency

room at Baptist Health Medical Center in Little Rock on May 22, 2005, with a

history of a reported injury when claimant “fell off a ten foot porch and landed in

a sitting position in the dirt”.   The emergency room records reflect:  “He

complains of cervical and lumbar pain as well as pain in the left ankle”. X-rays of

the cervical and lumbar spine and left ankle “show no evidence of

fracture/dislocation”.  The claimant was instructed to use ibuprofen for

inflammation and ice to affected area.  He was released to limited duty with no
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weight bearing on the ankle for the next 3-5 days and to return to regular activity

and be seen by his family doctor for follow-up.  The claimant returned to Baptist

Health Medical Center on July 12, 2005, for further evaluation and was referred

for physical therapy.  On July 19, 2005, the claimant was evaluated for physical

therapy by Associates Physical Therapy and Pain Management with complaints

of back pain from a fall.  On August 1, 2005, the physical therapist reported by

letter to Dr. Anderson that the claimant had completed his sixth physical therapy

visit to the clinic and was not improving, noting that the claimant had signs and

symptoms consistent with L/S HNP with nerve root impingement with

recommendation of a MRI to R/O L/S HNP.  On August 3, 2004, Dr. Anderson

referred to claimant for an MRI.  An MRI was conducted on August 4, 2005, at

Baptist Health Medical Center. The MRI impressions reflect:

1.  A small right posterolateral disc protrusion and associated annular tear 
     present at L5-S1.  This is a potential source of pain, but there is no        
    evidence of any focal neural compression or displacement.
2.  Mild degenerative facet joint hypertrophy is present from L3-4 down to  
     L5-S1.
3.  A mild disc bulge is present at L1-2, but there is no canal stenosis or
     neural impingement.  

Clinic notes on August 23, 2005, reflect that the claimant would be scheduled

for an appointment with the neurologist.  On August 29, 2005, clinic notes reflect

that Yemina states that she has not seen or spoken the claimant since the MRI and

that he might be in Springdale and she is trying to contact him. A clinic note of

September 1, 2005, reflects that Yemina reports that she thinks he went back to

Mexico.

On January 9, 2006, the claimant went to the Community Clinic at St. Francis

House complaining of pain and numbness resulting from “a fall a year ago”.  Clinic

notes reflect that claimant was previously diagnosed with a slipped disc and that he

was out of medications.  Notations reflect that claimant can not stand straight and
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reports that his back never got better after physical therapy.  He was assessed with

Lumbago and treated with Naproxen, Flexeril, back exercises, and scheduled to

return in one month.  On February 10, 2006, the claimant returned to the clinic for

follow-up evaluation.  He  reported that the Naproxen and Flexeril calms but did not

resolve the pain which he reported went from the neck down the spine with

numbness from buttocks extending down the outer thighs to calves.  The claimant

was continued on his prescriptions of Naproxen and Flexeril and advised to resume

his previous orthopedic care since it was not available at the community clinic.

Notes further reflect that claimant was counseled about the importance of

compliance with follow-up.  

Payroll records reflect that claimant received his first pay check on March 31,

2005, in the amount of $920.00.  His weekly pay increased with each weekly pay

check to a maximum of $1,155.00.  In June and July of 2005, his paycheck

decreased to $800.00 weekly.  In August of 2005, the check decreased to $300.00.

His last pay check was dated August 19, 2005.

  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2.  Claimant was employed by Respondent from March, 2005, until August

of 2005.

3.  Claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury on or about May 22, 2005, in that Claimant

has failed to prove by a preponderance of the evidence that he was

performing employment related services at the time of the alleged injury.
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4. Claimant has failed to prove by a preponderance of the evidence that the

alleged injury is established by medical evidence supported by objective

findings sufficient to support an award of medical benefits.

DISCUSSION

The claimant contends that he injured his back and left ankle when he fell

from a forklift while cleaning bricks on May 22, 2005.  The respondents contend that

the claimant did not suffer a compensable injury on or about May 22, 2005, in that

claimant was not performing employment-related services at the time of the injury

and may have been involved in horseplay or other unauthorized activity.

Alternatively, respondents contend that there are no objective findings to support

a work-related injury and that the medical records do not support entitlement to

benefits associated with a work-related injury.

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or accident

injury to prosthetic appliances, including eyeglasses, contact lenses, or hearing

aids, arising out of and in the course of employment and which requires medical

services or results in disability or death.  An injury is “accidental” only if it is caused

by a specific incident and is identifiable by time and place of occurrence.  A

compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.
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Employment services are being performed when the employee does

something that is generally required by his or her employer.  Collins v. Excel Spec.

Prod., 347 Ark. 811, 69 S.W.3d 14 (2002); Pifer v. Single Source Transp., 347 Ark.

851, 69 S. W.3d 1 (2002).  The test is whether the injury occurred within the time

and space boundaries of employment, when the employee is carrying out the

employer’s purpose or advancing, directly or indirectly, the employer’s interests.

Collins, supra at 817, 69 S. W.3d at 18; Pifer, supra; Schultz v. Pulaski County

Special School District, 63 Ark. App. 171, 976 S.W.2d 399 (1998); Ray v. University

of Arkansas, 66 Ark. App. 177, 990 S.W.2d 558 (1999).   If the activity in which the

employee is engaged only indirectly advances the employer’s interest and is not

inherently necessary for the performance of the job for which the employee was

hired to perform, the activity is not sufficient to constitute “employment services”

under the statute.  Harding v. City of Texarkana, 62 Ark. App. 137, 970 S.W.2d 303

(1998).   One’s mere presence at his place of employment does not equate to the

performance of employment services.  Hoyt v. Discovery, Inc., 1997 AWCC 414

(E602380). 

The claimant has the burden of proving by a preponderance of the evidence

that his claim is compensable, i.e., that he sustained an injury while engaged in the

performance of employment services.  Morales v. Martinez, ___ Ark. App. ___, ___

S.W.3d ___ (Nov. 10, 2004).   In Morales, the Court of Appeals rejected the

contention that horseplay was an affirmative defense which must be proven by the

employer.  In addressing the issue of horseplay, the Court noted the following:

“Horseplay” has not been defined by statute or case law
in Arkansas, except to note that its meaning is
synonymous with the term “skylarking,” which is chiefly
employed in English case law.  Southern Cotton Oil
Division v. Childress, 237 Ark. 909, 377 S.W.2d 167
(1964).  This is instructive, as the verb “to skylark”
describes a practice in which a sailor would run up and
down the rigging of a ship in sport, graphically
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exemplifying the dictionary definition of “horseplay” as
“rough or boisterous play.”  Webster’s Third New
International Dictionary (1961). 

In the Morales decision, the Court of Appeals affirmed the Commission in

holding that a claimant who was not authorized to operate a forklift but began

driving the forklift “like a game” and “playing” in the warehouse was not

compensable since the injury claimant sustained when the forklift overturned was

the result of horseplay. 

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

After a careful review of all of the relevant and credible evidence, I find that

the claimant has failed to meet his burden of proof in establishing by a

preponderance of the evidence that he was performing employment services for the

reason that the activity resulting in the injury was not part of the job duties of the

claimant on a day in which the claimant was not scheduled to work.

In Daniels v. Arkansas Waffles, Inc., 83 Ark. App. 106, 117 S.W.3d 653

(2003), the Arkansas Court of Appeals affirmed a decision of the Workers’

Compensation Commission holding that an employee was not performing
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employment services at the time of her alleged injury when she was not supposed

to be working on the day of the incident.

Similarly, in the instant case, the claimant was not scheduled to work on

Sunday, May 22, 2005, the date of the alleged incident.  The claimant admitted that

he was told by his supervisor to work on Saturday but offered no credible evidence

that he had been told to work on the Sunday.  In addition, the claimant admitted that

he although he had washed brick as part of his job duties, he had not been certified

or trained to work on a forklift.  There was no supervisor on the job on the date in

question and no one was compensated for work performed on that Sunday.  The

evidence further showed that the box used to lift the claimant was a trash

“dumpster” and not the proper scaffolding normally used on the job.  In addition, the

claimant was clearly instructed on safety rules prohibiting use of a forklift. Clearly

the claimant’s activities were not the nature of conduct which was normally expected

to be conducted at the work location. 

The only reasonable conclusion that can be reached from the credible

evidence is that the claimant came to the job site on that particular Sunday with a

co-worker who was trying to correct a problem before it was discovered by his

supervisor.  Although the claimant testified that his purpose for being on the forklift

was to wash bricks, there is no other credible evidence offered as to why the

claimant got on the forklift or what he was doing while on the forklift. There is simply

no credible evidence that claimant performed any work at all on the job site.

Claimant has not met his burden of proof to show that he was performing

employment services at the time of his injury.

II.  OBJECTIVE FINDINGS

The claimant argues that an MRI performed on August 4, 2005, on his

lumbar spine reveals a slipped disc.   He also contends that the compensable injury
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has been objectively established.   While it is not necessary to reach this issue in

light of my determination that the claimant has failed to establish that he was

performing employment services within the time and space of his employment, I

would note that the x-rays taken at the emergency room taken immediately after the

incident reflect no findings of fracture or other subluxation and that the vertebral

body height and disc space are “well maintained” and unremarkable.   In addition,

the MRI reflects “degenerative facet joint hypertrophy” in L5-S1, L4-5, and  L3-4.

Claimant contends that the fact that his employer paid his medical expenses

and continued to pay him wages after the injury were more than just “a helping

hand.”  However, claimant admits that he voluntarily left the apartment in Little Rock

to return to Springdale with plans to return to Mexico without notice to Roadrunner

and prior to receiving the results of the MRI performed.  Moreover, the medical

records reflect that he voluntarily discontinued medical treatment after the MRI

despite the continued assistance of Roadrunner in August of 2005 when he

relocated to Springdale, and did not seek further medical treatment until January of

2006.  

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________________
HONORABLE BARBARA WEBB
Administrative Law Judge

  


