
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F101124

RUTH R. HENTSCHEL CLAIMANT

SCHNEIDER NATIONAL CARRIER RESPONDENT EMPLOYER

TRAVELERS RESPONDENT CARRIER NO. 1

DEATH & PERMANENT TOTAL 
DISABILITY TRUST FUND RESPONDENT NO. 2

ORDER AND OPINION FILED JANUARY 11, 2006

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE M. KEITH WREN, Attorney at Law, Little
Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE MICHAEL R. MAYTON, Attorney
at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on November

30, 2005.  A prehearing conference was held on August 24, 2005, and a prehearing

order was filed the same date.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a compensable December 18, 2000,
injury.

2.  The compensation rates, as agreed to by
Respondent No. 1 and the claimant, are $394/296.

3.  Respondent No 1 has accepted a 10% body as a
whole rating.
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4.  The end of the healing period is December 4,
2003.

The claimant contends that she is permanently and totally disabled, or,

alternatively, entitled to wage loss benefits as a result of her December 18, 2000,

compensable injury.  The claimant further contends that Respondent No. 1 accepted a

10% permanent impairment rating; however, Dr. Alan Heilman has assigned a 15%

permanent impairment rating and that rating is correct.  The claimant also requests

attorney’s fees.

Respondent No. 1 contends that all benefits to which the claimant is entitled

have been paid.  Respondents contend the correct anatomical rating is the 10% rating

assigned by Dr. Barry Baskin and that rating has been accepted.  Respondent No. 1

also contends the claimant is not permanently and totally disabled nor entitled to any

wage loss benefits.  Respondent No. 1 further requests credit toward its $75,000 liability

for the 10% permanent impairment rating paid.

Respondent No. 2 contends that it is deferring to the outcome of litigation on the

extent of disability and the impairment rating.  Respondent No. 2 contends that if the

claimant is found to be permanently and totally disabled, then Respondent No. 1 is not

entitled to credit for payment of the anatomical impairment ratings against its $75,000

liability for permanent and total disability benefits.

ISSUES TO BE LITIGATED

1.  Permanent impairment rating.

2.  Permanent and total disability/wage loss.

3.  Attorney’s fees.
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4.  Entitlement to credit for permanent impairment benefits paid toward the

maximum $75,000 liability.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a compensable December 18, 2000, injury.

2.  The compensation rates, as agreed to by Respondent No. 1 and the claimant,

are $394/296.

3.  Respondent No. 1 has accepted a 10% body as a whole rating.

4.  The end of the healing period is December 4, 2003.

5.  The preponderance of evidence provides the claimant has sustained a 10%

permanent impairment rating to the body as a whole.

6.  The claimant has failed to prove that she is permanently and totally disabled.

7.  The claimant has proven by a preponderance of the evidence that she has

sustained a 35% diminished wage earning capacity in addition to the 10% permanent

anatomical impairment.

8.  The claimant’s attorney is entitled to the maximum attorney’s fee provided by

Ark. Code Ann. §11-9-715 and Arkansas Workers’ Compensation Commission Rule 10.
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DISCUSSION

The claimant, 50 years old, began her employment with the respondent in

October 1997, as a truck driver, and sustained a broken wrist in March 2000 and

returned to work about September 2000.  On December 18, 2000, the claimant fell as

she was preparing to leave with her truck and sustained a broken left thumb, scraped

elbows and the palms of her hands and neck problems resulting in a fusion of C5-6 and

C6-7.  The claimant has worked light duty for a short period for the respondent

employer but has been unable to work since leaving the light-duty position.

The claimant first contends that she is entitled to a 15% permanent impairment

rating as assigned by Dr. Heilman.  Respondents have accepted a 10% permanent

impairment rating as assigned by Dr. Barry Baskin.  “Permanent impairment” has been

defined as any permanent functional or anatomical loss remaining after the healing

period had ended.  Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411

(1994).  Further, the AMA Guides define “permanent impairment” as an “impairment

that has become static or well stabilized with or without medical treatment and is not

likely to remit despite medical treatment.”  The AMA Guides further qualify the definition

by noting that “[a] permanent impairment is considered to be unlikely to change

substantially and by more than [three percent] in the next year with or without medical

treatment.”  Excelsior Hotel v. Squires, 83 Ark. App. 26, 115 S.W.3d 823 (2003).

Further, the Commission was required to adopt an impairment rating guide to be

used in the assessment of anatomical impairment, and the Commission has adopted

the AMA Guides to be used in this assessment.  Ark. Code Ann. §11-9-522(g)(1)(A)
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(Repl. 2002); Workers’ Compensation Commission Rule 34.  The Commission is

authorized to decide which portions of the medical evidence to credit and to translate

this medical evidence into a finding of permanent impairment using the AMA Guides;

the Commission may assess its own impairment rating rather than rely solely on its

determination of the validity of ratings assigned by physicians.  Avaya v. Bryant, 83 Ark.

App. 273, 105 S.W.3d 811 (2003).

Dr. Barry Baskin, on December 4, 2003, assigned a 10% permanent impairment

rating using the AMA Guidelines 4th Ed., page 113, Table 75, Category IIE.  Dr. Alan

Heilman, on February 13, 2004, assigned a 15% permanent impairment utilizing the

AMA Guidelines on DRE, page 104, Section III.  Dr. Heilman did not provide any of the

objective findings that are included in this DRE impairment finding.  After a review of the

AMA Guidelines, I give greater weight to the opinion of Dr. Baskin in his 10%

assessment.  This rating is for a “surgically treated disk lesion with residual, medically

documented pain and rigidity” and another 1% added for multiple levels.  AMA

Guidelines, 4th Ed., p. 113.  I find the preponderance of the evidence supports the

appropriate anatomical rating is 10%.

The claimant next contends that she is permanently and totally disabled, or,

alternatively, entitled to wage loss benefits.  When determining the degree of

permanent disability sustained by an injured worker, the Commission must consider the

degree to which the worker’s future wage earning capacity is impaired.  In addition to

medical evidence demonstrating the degree to which the worker’s anatomical

disabilities impair his earning capacity, the Commission must also consider other
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factors, such as the worker’s age, education, work experience, and any other matters

which may affect the worker’s future earning capacity.  Ark. Code Ann. §11-9-522; Tiller

v. Sears, 27 Ark. App. 159, 767 S.W.2d 544 (1989).  When it becomes evident that the

worker’s underlying condition has become stable and that no further treatment will

improve the condition, the disability is deemed to be permanent.  If the employee is

totally incapacitated from earning a livelihood at that time, he is entitled to

compensation for permanent and total disability.  Minor v. Poinsett Lumber & Mfg. Co.,

235 Ark. 195, 357 S.W.2d 504 (1962).

The claimant has failed to prove by a preponderance of the evidence that she is

permanently and totally disabled.  The claimant has proven by a preponderance of the

evidence that she has sustained a 35% diminished wage earning capacity.  The

claimant is a 50-year old woman with a GED and formal training in security and truck

driving.  In the claimant’s most recent job as a truck driver, she had an average weekly

wage of about $700.  The claimant described her current physical problems as trouble

walking because her knees hurt, spasms in her shoulders and elbows and severe

headaches.  The claimant also gets tingling in her hands and fingers and cannot grip. 

Dr. Barry Baskin opined on December 4, 2003, that the claimant had reached maximum

medical improvement and indicated that she was capable of returning to work in a light

to medium duty job.  Dr. Baskin opined that truck driving was most likely not an activity

she would be able to pursue but a functional capacity evaluation might show differently. 

Dr. Baskin did recommend a weight loss program and cessation of smoking to improve

the claimant’s health generally.
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A vocational assessment was performed by Leslie Harrison of Genex Services,

and she provided that the claimant could return to a job that was sedentary to light in

nature.  The claimant has an extensive work history beginning in 1975, to include being

a telephone operator, parts clerk, dispatcher, delivery driver, newspaper carrier,

cashier, caterer’s helper, security guard and truck driver.  Ms. Harrison opined the

claimant’s transferrable skills would help her obtain a new position within her

restrictions.

The claimant has not worked since having her cervical surgery and feels she is

unable to work.  She has not made any applications or attempts to work in a light-duty

type job.  I was not persuaded that the claimant showed motivation to return to the work

force, since she had taken no action to secure any jobs within her limitations.  I did take

into consideration the recommendation that she was limited to light to medium-duty

work.

Since the claimant was not found to be permanently and totally disabled at this

time, the issue of credit toward the $75,000 maximum liability for Respondent No. 1 will

not be discussed.

ORDER

The preponderance of evidence provides the claimant has sustained a 10%

permanent impairment rating to the body as a whole.  The claimant has failed to prove

that she is permanently and totally disabled.  The claimant has proven by a

preponderance of the evidence that she has sustained a 35% diminished wage earning

capacity in addition to the 10% permanent anatomical impairment.
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The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


