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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER F209017 

SAUNDRA K. HENSON, EMPLOYEE CLAIMANT

C 4 GROUP, EMPLOYER RESPONDENT

AMERICAN HOME ASSURANCE/
AIG CLAIM SERVICES, CARRIER/TPA RESPONDENT

OPINION FILED MARCH 22, 2006

A hearing in this case was conducted on October 19, 2005, before ADMINISTRATIVE
LAW JUDGE D. FRANKLIN AREY, III, at Harrison, Boone County, Arkansas.

Claimant was represented by Frederick Spencer, Attorney at Law, Mountain Home,
Arkansas.

Respondents were represented by Frank B. Newell, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A prehearing telephone conference was held in this claim on July 18, 2005.  A

Prehearing Order was filed on that same date.  A copy of the Prehearing Order was

admitted into the record as Commission Exhibit #1.

The parties agreed to three stipulations.  Two of these stipulations are listed in the

Prehearing Order and were confirmed at the hearing; the parties agreed to the third

stipulation at the hearing.  The following stipulations are hereby accepted.

1.  The employee-employer-carrier relationship existed on May 20, 2002 and at all

other relevant times.

2.  Respondents controvert this claim.

3.  If called to testify, the testimony of Claimant’s husband, Robert Henson, and her
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daughter, Rebecca Henson, would corroborate Claimant’s testimony.

At the October 19, 2005 hearing, the parties discussed the issues set forth in the

Prehearing Order.  At Claimant’s request and over Respondents’ objection, the fourth issue

concerning temporary total disability benefits was reserved.  Therefore, the remaining

issues to be litigated and resolved are limited to the following:

1.  Whether Claimant sustained a compensable injury to her right wrist and elbow on

May 20, 2002.

2.  Whether Claimant is entitled to additional reasonably necessary medical benefits.

3.  What is Claimant’s average weekly wage.

4.  Whether Claimant is entitled to an attorney’s fee.

5.  Whether the provisions of the Workers’ Compensation Law providing for the

appointment of administrative law judges and authorizing the adjudication of workers’ claims

by the Commission are unconstitutional for the reasons stated in Claimant’s Motion to

Recuse and Brief filed on June 13, 2005.  The constitutional issues raised in Claimant’s

Motion to Recuse are incorporated herein by reference.

RECORD

In order to have an adequate record addressing Claimant’s Motion to Recuse and

substantive constitutional challenges, the following items will be blue-backed and made a

part of the Commission’s record:

1.  Claimant’s attorney’s June 13, 2005 letter to the Administrative Law Judge;

2.  Claimant’s June 13, 2005 Motion to Recuse;

3.  Claimant’s June 13, 2005 Brief on Constitutional Issues;

4.  Claimant’s Brief received August 3, 2005; and
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5.  Respondents’ attorney’s August 8, 2005 letter to the Administrative Law Judge.

In addition to the foregoing items, certain opinions of the Full Commission identified below

will also be blue-blacked and made a part of the Commission’s record.

MOTION TO RECUSE

Claimant’s Motion to Recuse raises a number of arguments that essentially

challenge the constitutionality of the Arkansas Workers’ Compensation Commission.  She

notes that “Judge Arey would not consciously intend to discriminate against the claimant

in this case.”  However, Claimant argues that all administrative law judges are under

pressure to rule against claimants.  Claimant therefore seeks my recusal, the recusal of

all other administrative law judges, and the appointment of a special administrative law

judge  (without specifying how that might be accomplished).

It should be noted that the Full Commission has rejected these arguments in other

claims.  See Long v. Wal-Mart Stores, Inc., Full Workers’ Compensation Commission

Opinion filed January 25, 2006 (F309931) (citing cases addressing Claimant’s issues in

other proceedings).

Further, the rule of necessity mandates that I remain on this claim.  The rule of

necessity provides that an administrative officer is not disqualified because of bias or

prejudice where he or she alone has the power and authority to act, and if disqualified,

action could not otherwise be taken.  See Acme Brick Co. v. Missouri Pacific R.R., 307 Ark.

363, 369, 821 S.W.2d 7,       (1991).  The Arkansas Supreme Court adopted this rule to

provide an exception to disqualification where the authority of the administrative officer is

exclusive, and no legal provision for calling in a substitute is provided.  Id. at 370, 821

S.W.2d at      .  Here, there is no statutory procedure in place to address Claimant’s
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request for the appointment of a special administrative law judge.  Therefore, if one

administrative law judge must recuse for the reasons given, all administrative law judges

must recuse; and, even if one could be appointed, a special administrative law judge would

be subject to the same infirmities which form the basis for Claimant’s challenges and

recusal motion.  If all administrative law judges must recuse and a special administrative

law judge cannot be appointed, this claim could not be heard.  Therefore, pursuant to the

rule of necessity, and in light of the Commission’s rejection of Claimant’s arguments in

other cases, I will remain on this claim.  Claimant’s Motion to Recuse is denied.

CONSTITUTIONAL CHALLENGES

Claimant raises a number of constitutional challenges to the Commission’s

adjudication process.  Her attorney raised, and the Full Commission rejected, identical

constitutional arguments in a number of prior cases.  See, e.g., Long v. Wal-Mart, Full

Workers’ Compensation Commission Opinion filed January 25, 2006 (F309931); Plummer

v. Wal-Mart, Full Workers’ Compensation Commission Order filed October 10, 2005

(F209057); Bland v. Baxter Reg’l Med. Ctr., Full Workers’ Compensation Commission

Order filed August 16, 2005 (F204378).  In the immediate proceeding, Claimant offers no

new evidence or new arguments that would justify revisiting these Commission decisions.

Therefore, I find that the Claimant’s constitutional challenges are without merit.  The

foregoing opinions will be blue-backed and made a part of the record.

DISCUSSION

A. Compensability

Although the parties disagree as to whether Claimant ever worked as a supervisor,
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it is undisputed that she also worked as a machine operator for the Respondent employer,

which was alternatively known as Precision Products or C 4 Group.  On May 20, 2002, she

was operating a machine that produced handles for chainsaw cases.  Part of the

production process involved sliding these handles down a track on a metal bar; this

allowed the handles to cool and kept their width in tolerance.  At the end of the bar, the

handles fell into a box that was slightly raised off the floor.

While engaged in production of these handles, Claimant described an injury that

occurred as follows:

Q.  Tell the Judge what happened.

A.  I was working with some small parts.  They were handles for the
chainsaw cases, and they drop into the box on the metal bar where they
cool.  I went to lift the box, and when I went to lift the box, the box went to
fall, and I went to grab the box to keep the parts from going all over the
place.  And, when I did, I hit that metal bar that they’re on, and I hit from here
to here (indicating).  I was black and blue.  I was hurt.

Q.  On your right arm?

A.  Yes, sir.

Q.  Did it also hit your wrist?

A.  Yes.  I hit here to here.  I hit that whole arm, and I hit hard.

Q.  For the record, you pointed from your wrist to your elbow.  Is that correct?

A.  Yes.  Right in that area is where I hit.

Claimant reported her injury and was ultimately referred to the company doctor.

Dr. J. C. Croom’s May 22, 2002 note gives Claimant’s history: “I hit a metal bar

where the handles go on with my right wrist on Monday 5/20/02.”  He noted Claimant’s

subjective complaints of pain and swelling, but did not himself record swelling.  He
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assessed Claimant with a contusion to her right wrist; he did not otherwise describe this

contusion.  He prescribed heat, rest, medication, and a wrist splint.  He also placed

Claimant on light duty.

Claimant underwent a radiograph of her right wrist on May 22, 2002.  The report of

this study records a “[n]ormal appearing radiograph of the right wrist.”

Claimant again presented to Dr. Croom on June 12, 2002.  She repeated her history

of hitting her right wrist on a metal bar, and complained of numbness in her fingers,

weakness in her hand, and a prickly feeling in her wrist and forearm.  Under objective

findings, Dr. Croom noted “swelling,” but that word is immediately preceded by a symbol

that is otherwise unexplained.  He scheduled Claimant for a nerve conduction study.

On June 17, 2002, Claimant underwent nerve conduction velocity studies to her

bilateral median and ulnar nerves.  Claimant’s history includes the following: “She states

that she was injured on the job May 20th when she traumatized her wrist in the right ulnar

styloid region.  During the testing today, an ecchymotic region in the right elbow medial

epicondyle region is noted.”  The report notes the following results:

All values are within normal limits today.  Of interest is a focal slowing of the
right ulnar nerve across the elbow.  The distal conduction velocity is 65
meters per second with the across the elbow velocity being 50 meters per
second.  This would compare to the across the elbow velocity of the left ulnar
nerve at 63 meters per second.

The report records an impression that this “focal slowing of the right ulnar nerve across the

elbow ... would be consistent with a compressive neuropathy vs. neural compromise from

traumatic injury.”

Dr. Todd Oliver examined Claimant on June 19, 2002.  She reported “that while at

work on the 20th of May, she banged the ulnar portion of her wrist, pointing to the ulnar
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styloid region, on a handlebar.”  Claimant reported swelling, pain, and numbness.  Dr.

Oliver did not record any objective findings.  He did note that “[n]erve conduction velocities

done by Dr. Robbins on the upper extremities show perhaps some mild slowing of the ulnar

nerve across the elbow as compared to the other side but still within normal limits.”  He

assessed Claimant with a “[m]ild cubital tunnel syndrome on the right with a probable wrist

sprain from her injury.”

The next medical report related to Claimant’s claim is dated July 21, 2005.  An

unsigned note of that date records that Claimant came “in complaining of worsening right

hand pain and weakening grip.  She injured this approximately three years ago.  She has

noticed worsening symptoms of the last few months.”  No objective findings are recorded.

On July 22, 2005, Claimant again underwent nerve conduction studies of both

median and her right ulnar nerves.  In summary, the report found that “[t]his study is normal

(no nerve conduction abnormalities measured).”

There is additional testimony in the record.  Nicole Boskus testified at the hearing;

the depositions of Claimant and Brad Cousins were introduced into evidence.  Given the

basis for the adjudication of this claim, it is not necessary to summarize this additional

testimony.

To be compensable, an injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).  “Objective findings” are those

findings which cannot come under the voluntary control of the patient.  Ark. Code Ann. §

11-9-102(16)(A)(i).  Claimant must sustain her burden of proving the elements of a

compensable injury by a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  “Preponderance of the evidence” means evidence of greater convincing
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force; the term does not mean preponderance in amount, but implies an overbalancing in

weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 496-97, 206 S.W.2d 442,    

 (1947).

I find that Claimant has not sustained her burden of proving a compensable injury

by a preponderance of the evidence.  Specifically, the record does not contain objective

findings that establish a compensable injury.  While Claimant complained of symptoms that

could constitute objective findings, these complaints are not verified in the medical records.

First, Dr. Croom’s May 22, 2002 note assesses a “contusion” to Claimant’s right

wrist.  However, this note does not identify any objective finding in support of this

assessment.  The Arkansas Supreme Court notes “a contusion is defined as ‘any injury

(usually caused by a blow) in which the skin is not broken’ and also as ‘an injury in which

the skin is not broken but underlying blood vessels are disrupted, causing a hematoma

under the skin.’” Meister v. Safety Kleen, 339 Ark. 91, 94, 3 S.W.3d 320,       (1999)

(citations omitted).  In Meister, an x-ray exam “was consistent with and tended to

corroborate” the examining physician’s diagnosis of a contusion.  Id. at 94-95, 3 S.W.3d

at      .  As defined by the Arkansas Supreme Court, a finding of “contusion” may simply be

a diagnosis, not evidence of an objective finding.  The record will support no greater

inference here: the May 22, 2002 note does not reference an objective finding, such as a

hematoma, in support of Dr. Croom’s contusion diagnosis.

Next, Dr. Croom’s June 12, 2002 note does record “swelling”; this entry is made

under the “objective” part of the note, and is preceded by a symbol that, apparently, the

doctor used to somehow explain the entry.  Unfortunately, the symbol proceeding the term

“swelling” is not explained.  I do not know whether the symbol qualifies a finding of swelling
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or negates it altogether.  There are no other symbols or abbreviations in this report that

would assist in determining this symbol’s meaning.  Compare Millican v. Stephens Truck

Lines, Full Workers’ Compensation Commission Opinion filed October 1, 1996 (E505858),

rev’d in part, 58 Ark. App. 275, 950 S.W.2d 472 (1997) (interpreting a symbol by reference

to other symbols and abbreviations in a report).  There is nothing in the record establishing

the meaning of this symbol.  Given the undetermined meaning of this symbol immediately

preceding the term “swelling” it would constitute speculation and conjecture to assume this

constitutes an objective finding.

There are two nerve conduction studies in the record.  The June 17, 2002 study

notes that “[a]ll values are within normal limits,” but it also notes swelling of the right ulnar

nerve across the elbow.  Dr. Oliver confirmed that this study was “still within normal limits.”

Of course, the July 22, 2005 study “is normal.”  Because both of these studies record

values that are within normal limits, neither constitutes an objective finding.  See Kildow

v. Baldwin Piano & Organ, Full Workers’ Compensation Commission Opinion filed October

6, 1998 (E403862), aff’d, 67 Ark. App. 289, 999 S.W.2d 199 (1999); Blake v. Baxter

Healthcare Corp., Full Workers’ Compensation Commission Opinion filed October 6, 1998

(E610400).

Finally, the June 17, 2002 nerve conduction study notes “an ecchymotic region in

the right elbow medial epicondyle region....”  There is no evidence in the record connecting

this finding to Claimant’s injury.  Although she testified otherwise at the hearing, Claimant

only reported striking her right wrist when she presented to Dr. Croom on May 22, 2002

and on June 12,2002; for the nerve conduction study on June 17, 2002; and to Dr. Oliver

on June 19, 2002.  These contemporary records do not support a finding that Claimant
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struck her elbow.  Given that Claimant only struck her right wrist, there is no apparent

connection between her alleged injury and this ecchymotic region in the area of her right

elbow; certainly, no credible evidence in the record makes that connection.

To summarize, there is a failure of proof on the objective finding requirement.  The

normal radiograph and the two nerve conduction studies within normal limits underscore

this failure.  Thus, Claimant failed to prove a compensable injury.

B. Remaining Issues

It is not necessary to discuss Claimant’s requests for reasonably necessary medical

benefits, determination of her average weekly wage, and an attorney’s fee.  Since Claimant

did not establish a compensable injury, she is not entitled to medical benefits, temporary

total disability benefits (which would include an average weekly wage determination), or

an attorney’s fee.  See Ark. Code Ann. §§ 11-9-102(4)(F)(i) and 11-9-715. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The stipulations agreed upon by the parties are reasonable and are approved.

2.  The employee-employer-carrier relationship existed on May 20, 2002 and at all

other relevant times.

3.  Respondents controvert this claim.

4.  If called to testify, the testimony of Claimant’s husband, Robert Henson, and her

daughter, Rebecca Henson, would corroborate Claimant’s testimony.

5.  Claimant’s Motion to Recuse should be, and hereby is, denied.  In other cases,

the Commission has rejected the arguments made by Claimant in this case concerning the

constitutionality of the Commission.  Further, the rule of necessity mandates that I remain
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on this claim.

6.  Claimant’s challenges to the constitutionality of the Commission’s adjudication

process should be, and hereby are, rejected.  Claimant gives no reason to revisit prior

Commission decisions upholding the constitutionality of its adjudication process.

7.  Claimant did not sustain her burden of proving by a preponderance of the

evidence that she suffered a compensable injury to her right wrist and elbow on May 20,

2002.  The medical records demonstrate that Claimant initially reported striking only her

right wrist, not her elbow.  The record does not contain any objective findings in support

of an alleged wrist injury.

8.  Because Claimant failed to prove a compensable injury it is not necessary to

discuss the remaining issues in this case.

ORDER

Claimant failed to sustain her burden of proving that she suffered a compensable

injury.  Therefore, the above claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                    
D. FRANKLIN AREY, III,
Administrative Law Judge

DFA/ml


