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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’s compensation benefits.

On June 6, 2006, a pre-hearing conference was conducted in this claim, from which a
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Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects stipulations entered

by the parties, the issues to be addressed during the course of the hearing and the parties’

contention regarding the afore.  The Pre-hearing Order is herein designated a part of the record as

Commission Exhibit #1.

The testimony of Jacob L. Hayes, the claimant, Jerry Wayne Brashears, Gregory Howard

Smith, and Michael Ray Bristow, coupled with medical reports and other documents comprise

the record in this claim.

DISCUSSION

Jacob Lynn Hayes, the claimant, with a date of birth of April 17, 1953, reached the ninth

grade and later obtained his GED.  Claimant was 19 years old when he commenced his

employment with respondent-employer on May 8, 1972.  Claimant essentially worked for

respondent-employer the entirety of his adult life.

The testimony of the claimant reflects that during his employment by respondent-

employer he held various positions.  Claimant testified that in the mid-1980's he worked in the

tool lab department maintaining dies, which he performed for the last 20 years of his employment

with respondent-employer.  

Claimant acknowledged an history of medical problems over the years.  Specifically, in

1989/90 claimant had some low back problems.  Regarding the afore, claimant testified:

Okay.  That started with a machine something like a roll, 
which it was just solid steel where we put it on the machine, weighed
about 750 pounds, 700 pounds, something of that nature.  And I was
attempting to turn this piece of steel over to put on it, get it ready to go
on the machine.  And that’s when I had noticed the back pain. (T. 29).

Claimant received treatment under the care of Dr. Carpenter, Dr. Tonymon, and ultimately
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received injection from a physician in Little Rock, Dr. Cathy.  In 1996 the claimant donated a

kidney to his brother.  The testimony of the claimant reflects that in 2001 he had some neck

problems as a result of an injury:

Let’s see.  It was, I was moving some steel around getting ready
to do some machine work on this piece of steel, loading it.  It was underneath
the table.  I believe I was getting it out from underneath the table, putting
it up on another table. (T. 30).

Claimant received medical treatment from several doctors as a result of the afore, to include

cervical disk surgery under the care of Dr. Tonymon, a Jonesboro neurosurgeon.

The testimony of the claimant reflects that he has also had several problems with his right

shoulder.  Claimant explained:

It started when I was lifting on a piece of steel.  I had shoulder
pain.  I went to the doctor with shoulder pain injury.  I went to see Dr.
Carpenter, I believe. (T. 31).

Claimant has had three (3) surgeries on his right shoulder for torn ligaments, and rotator cuff

tear.

The testimony of the claimant reflects that he received an injury to his left shoulder while

working for respondent-employer on July 22, 2003.  Claimant maintains that prior to July 22,

2003, he never had any pain it the left shoulder, nor had he received medical treatment regarding

it.  Claimant testified that he was working full time pretty much for the weeks and months

leading up to July 22, 2003.  Claimant acknowledged that he had been off work prior to the afore

for some therapy relative to his right shoulder.

Claimant testified that on July 22, 2003, he went to work at 5:00 a.m., which was not his

normal shift, however he was helping out in the paint department to get more parts painted for



4

production. Claimant normally reported for work at 7:00 a.m.  Claimant’s regular job duty was to

maintain the tool and die machines themselves.  Regarding his activities on July 22, 2003,

claimant’s testimony reflects:

As I recall, just before shift change, we were taking these
parts out of the cardboard boxes that they brought the parts in.

The cardboard boxes are approximately 30 foot or so high
- - 30 inches high, something of that nature. (T. 34).

Claimant described the parts in the boxes as reducer parts, which were shaped like a cone and

approximately 8-10 inches long.  Claimant estimated that hundreds of the parts were contained in

each box.  Claimant took the parts out of the box and hung them on a line.  Claimant testified,

regarding the process:

We were working hard and fast to get these through the paint
line, at a rapid pace of speed.

When the boxes come in, the boxes are full.  As you take the 
parts off and go down to empty up the boxes, it would be in the bottom
of the box.  The parts would be stuck together and stuff, you had to bump
them and bang them trying to get them loose.  And at the bottom of the 
box the last few pieces then it was right before our shift change, I had pain
in my [left] shoulder.(T. 36).

Claimant testified that he was using his left hand primarily to dig the parts out because he had

problems with his right arm, for which he was on restrictions of lifting no more than 15 to 25

pounds.  Claimant asserts that he felt the pain in his left shoulder a few minutes before the start

of his regular shift at 7:00 a.m.  Claimant testified that he was reaching into the box and picking

up a part when the pain begin, which felt “like a knife stab pain” in the top of his left shoulder.  

The testimony of the claimant reflects that after he felt the pain he proceeded to his work

area since it was time for his regular 7:00 a.m. shift to begin.  Claimant’s testimony reflects that
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he did discuss the difficulty involving his left shoulder with co-workers:

I was in the tool and die department, and I believe I talked
to Mike Bristow and Greg Smith in that area, maybe some others. (T. 38-39).

Claimant explained that Mike Bristow was the team leader who served as area supervisor team

leader.  Regarding his conversation with Mr. Bristow, claimant testified:

I told him I was in pain and I was hurting and I was going
to have to leave and it was early that morning.  And I was wanting
to get some medication to help with the pain I was in.  It was severe
pain. (T. 39).

Claimant testified that Mr. Bristow responded:

Something about, something about referring that to my 
problems I’ve had with my right shoulder.  And I said yes, and
my left arm is my good shoulder.  Because I’ve had my problems
with my right arm and to my right shoulder.  That was kind of my
good shoulder. (T. 39-40).

Claimant did not recall anything that Mr. Bristow said about medical care, only that the nurse 

was not there or the doctor.  The testimony of the claimant reflects that as an employee of 

respondent-employer he is required to tell somebody that he is leaving and that he did so in his 

conversation with Mr. Bristow.

Claimant’s testimony reflects that while respondent-employer had a clinic onsite it was

closed at that time of the morning.  Claimant added that the clinic normally opens at 8:00 a.m. 

After leaving work on the morning of July 22, 2003, claimant testified that he went home,

which is en route to Paragould where his treating physician, Dr. Fisher, D.C., is located. 

Claimant then proceeded to Dr. Fisher’s office.  Claimant testified that he relayed to Dr. Fisher

that he was in pain and that he explained how he had injured his left shoulder.  Claimant’s

testimony reflects regarding the treatment rendered by Dr. Fisher:
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They I believe took my blood pressure and talked to me, 
and he had some like pain medication tablets that they gave me.
And told me to go home and go to bed.  And to see how I felt
tomorrow. (T. 41).

The testimony of the claimant reflects that he returned to work the following morning,

July 23, 2003, at 8:30 a.m.  Claimant testified that upon reporting to work he relayed what had

happened regarding his injury and treatment:

I told Mike Bristow.  And I believe he, I’m thinking if I
went to maintenance office.  One morning I went to the maintenance
office and talked to them about it, coming in late.  I told him why I
was late. (T. 42).

Regarding Mr. Bristow’s response, claimant’s testimony reflects:

I believe he talked about going to the nurse’s quarters and
trying to get in to see if they could see what medical needs I had. (T. 43).

Claimant testified that he proceed to see the nurse at respondent-employer on July 23, 2003, after

filling out paperwork, to include an accident report claim form.  Claimant asserts that his medical

treatment with the nurse was only of about 15-20 minutes duration, during which time she took

down some information and the activity that he was performing when he felt the pain.  Claimant

acknowledged that the plant nurse, Barbara Gray, prepared documents for him to be seen by Dr.

Ball

Claimant testified that he return to the floor to work following his visit with the nurse. 

Claimant added that he did not get to see the nurse on July 23, 2003, until later in the day. 

Claimant continued  to see Dr. Fisher over the next few days.  Claimant testified that it was

probably a couple of months before he could actually get an appointment with Dr. Ball and that

he worked during that period.  Claimant’s testimony reflects that his left shoulder was continuing
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to hurt when he used it during the period that he was waiting to see Dr. Ball.

The testimony of the claimant reflects that he worked using his left arm/shoulder pending

the appointment with Dr. Ball.  Claimant noted that he remained under restrictions regarding his

right shoulder, however continued to perform his regular job.  Claimant testified that the health

insurance company paid for some of his treatment with Dr. Fisher.

Claimant testified about a subsequent injury at work on August 29, 2003:

Yes.  I was in the work area at tool and die and I didn’t know
a pallet was behind me, and I took a step back and tripped, fell on my
back, partially on my back and partially on the pallet.  And just kind of
went, blacked out like for a few seconds when I fell.  When I come to, 
I realized I was trying to roll around to get up, I didn’t see anybody
right there at me but across the work area.  I seen two guys, and one of
them hollered and asked me was I okay. (T. 47).

Claimant received medical treatment relative to the injury growing out of the August 29, 2003,

accident under the care of respondent-employer’s designated physician, Dr. Jay:

The Hytrol physician there.  And they gave me pain medications,
muscle relaxer for my injuries.  He said I had a fractured rib, and had 
bruises to my back. (T. 47).

The claimant’s medical treatment relative to the August 29, 2003, accident was had in-house.

Claimant was seen by Dr. Ball on September 24, 2003, relative to his left shoulder

complaint.  Claimant testified that gave him some injections and pain medications in the

treatment of his left shoulder complaint.  Claimant learned during the September 24, 2003, visit

to Dr. Ball’s office that the respondent-employer was denying the compensability of his claim.

The testimony of the claimant reflects that he last worked for respondent-employer in late

September 2003.  Claimant explained that he was unable to work because of the medical

restrictions placed on him by Dr. Pearce.  Claimant testified that when he return to respondent-
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employer for work he had a conversation with Bud Dacus, the manager:

I asked him what - - he said with my injuries, with my condition,
with restrictions they wouldn’t let me come back to work. (T. 51).

Claimant testified that he has been unemployed since that time.  Claimant did apply for and

receive unemployment benefits.  

The claimant testimony reflects that after he failed to realized benefits or improvement in

his left shoulder from the injections, Dr. Ball performed surgery.   The testimony of the claimant

reflects that despite the August 2004, surgery the left shoulder continues to hurt.  Claimant

acknowledged that in April 2004 he had another surgery on his right shoulder.

The testimony of the claimant reflects that he does not feel that he is able to work in his

present health condition.  Claimant attributes the afore to the pain that he has “in several areas”

of his body.  Claimant explained that he continues to have pain in his low back area relative to

back problems in 1989 and 1990.  The afore injuries were settled with a Joint Petition after the

claimant was assessed with a 5% impairment rating.  Claimant described the continuing back

pain as “stabbing pains, throbbing pains”.  Claimant added that there are three to four discs that

he has problems with.  Claimant noted that he also has pain in both of his hips and legs.  

Claimant notes that he continues to have problems with his right shoulder in the rotator

area.  Claimant has had three surgeries on his right shoulder, and that he has a 15 pound lifting

restriction regarding same.  

In 2001 claimant under neck surgery.  Claimant’s testimony reflects that he continues to

have sharp pains and bulging pains in his neck.  In describing his continuing neck symptoms

claimant testified:

It’s like stabbing pains and like bulging pains, knot pains,
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just wont never go away, but it’s always there. (T. 57).

Claimant testified that he takes medication on a daily basis:

I take pain medication, Hydrocodone.  I take Celebrex
pills.  I take as I need it, I take muscle relaxer pills, as I need it.  I
take a sleeping aide Ambien.  I take a high blood pressure pill.  I 
take a depression pill. (T. 57).

The testimony of the claimant reflects that the Hydrocodone is prescribed by Dr. Ball.  Claimant 

testified that he sees his family doctor, Dr. McDaniel, on a regular basis. 

Claimant explained why he feels that he is unable to work:

My body function is deteriorating.  My health is deteriorating 
so bad.  I don’t have any back strength or leg strength.  I’m in pain. (T. 58).

Claimant is of the opinion that had he not sustained the left shoulder injury he would have been

able to continue working.  In describing his present daily activity, claimant testified:

I get up and take my pain medications, blood pressure medicine,
basic cleaning, I like to walk around the house, do what I, walk around
the house, walk around town, when I feel like it, just try to function the
best I can, you know. (T. 59).

On cross-examination claimant acknowledged that in addition to obtaining his GED he

also attended Jonesboro Vo-tech and completed a class involving machine shop.  Claimant has

also had training on welding and on the computer. 

In addition to the injuries and surgeries identified during direct examination claimant had

surgery for sinuses in the 1990's, and continues to have problems with his sinuses.  Claimant

testified that he has had foot pain for three or four years since sustaining leg injuries.  With

respect to his leg injuries and back, claimant’s testimony reflects that he has constant bilateral leg

pain.  Claimant testified that he also has stomach pain.  

The testimony of the claimant reflects that he received 26 weeks of short-term disability
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benefits after he last worked for respondent-employer.  Claimant commenced receiving the short

term disability benefits in 2003 at the $251.00, weekly rate; and in 2004 the weekly rate was

increased to $259.00, and continued through April 7, 2004.  Claimant applied for and received

unemployment benefits for 26 weeks in April 2004 at the weekly rate of $430.00.  The claimant

was found by Social Security to be totally disabled as of September 19, 2003, and begin

receiving benefits six months thereafter.  Claimant receives monthly Social Security disability

benefits of $1,359.00.  Claimant testified that he started drawing Social Security benefits in July

2006.  Claimant received a check in the amount of $28,000.00, which included back benefits

after the attorney fee was deducted.  The testimony of the claimant reflects that there was an

overlap in payment of benefits between the short term disability, unemployment and Social

Security. (T. 66).  

Regarding the July 22, 2003, injury, claimant’s testimony reflects that he was working

temporarily in the paint department performing several tasks; unloading parts off of a conveyer

line, going and getting parts and bring them to the conveyer line, and taking part out of boxes and

putting them on the conveyer line.  Claimant asserts that the pain in his left shoulder started as he

was finishing up emptying the parts our of the 30 to 36 inch box.  

During an April 2004 deposition claimant testified that the left shoulder pain was of a

gradual onset. (R#1,X#5).  Claimant’s testimony reflects that Dr. Fisher has been his personal

chiropractor for sometime.  In a narrative report of September 12, 2003, Dr. Fisher described the

claimant’s left arm/shoulder pain as a gradual onset after thirty (30) minutes of work bending

over picking up parts out of a large box with his left arm. (R#1,X#1, p.37).  During the course of

his April 12, 2004 deposition and that of February 12, 2006, claimant described the mechanism
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of the onset of his left shoulder pain as a gradual. (R#1,X#5) (R#1,X#6).

Claimant’s testimony reflects that the weight of the parts that he lifted during his work on

the paint line on July 22, 2003, ranged from three to 10 pounds, and that he performed the task of

lifting the parts out of the boxes for 30 minutes.  Claimant testified that he did not recall if Greg

Smith was on the other side of the box taking parts out at the same time that he was.  Further,

claimant testified that he did not recall saying anything about his shoulder hurting until he left the

paint department area.  Claimant concedes, with respect to onset of his left shoulder pain and

continuing to work:

It’s possible because it was right at the very end of the parts
that was in the box when I started the pain.  That I recall. (T. 72).

Claimant acknowledged that he did not check to see if anyone was in the clinic at the time

he left the premises of respondent-employer on July 22, 2003, due to his left shoulder pain, only

that it was not scheduled to open until 8:00 a.m.  Claimant testified that he did not see Jerry

Brashear, his supervisor, before leaving the facility on July 22, 2003.  Claimant acknowledged

that he first told Jerry Brashear on the morning of July 23, 2003, that he had hurt his left shoulder

the morning before at work.

Claimant testified that he saw Dr. Lee, the doctor at respondent-employer, on July 24,

2003, however he saw Barbara Gray, the plant nurse on July 23, 2003.  Claimant acknowledged

that it is possible that he had a wart removed from his right index finger by Dr. Lee on July 24,

2003.  Claimant concedes that he asked Dr. Lee about Lime disease during the July 24, 2003,

visit.  Claimant maintains that he told Dr. Lee that he had hurt his left shoulder picking up parts

in the paint department on July 22, 2003, which is contrary to the clinic notes of Dr. Lee.

(R#1,X#1, p. 32).
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The claimant is 5' 9 ½ “ tall and weights 200 pounds.  Claimant has had several workers’

compensation claims in the past and settled a low back claim by Joint Petition.  Claimant

testified that he had no knowledge of being assigned a permanent physical impairment as a result

of his 2001 neck surgery, which involved the removal of a disk and a fusion with hardware.  The

claimant’s testimony reflects that the 2001 neck injury was a workers’ compensation injury.

Claimant testified that he was familiar with the procedure to follow when he injured

himself in the employment of respondent.  Claimant’s testimony reflects that while an accident

report was not completed on July 22, 2003, one was completed by Mr. Bristow on July 23, 2003. 

Claimant explained that the reason he did not fill out an incident report on July 22, 2003, before

leaving was because he “didn’t know if the supervisor or team leader filled those out”.(T. 79). 

Claimant did not recall if he asked Mr. Bristow to fill out an incident report before he left the

premises on July 22, 2003.  Claimant continued working full time from July 23, 2003, until he

fell and hurt his back on the pallet on August 29, 2003.         

Regarding the “first responder program” of respondent-employer, claimant explained:

If there’s a major accident or someone is injured, they call
the first responders. (T. 79).

Claimant testified that on July 22, 2003, Mike Bristow was the head of the first responder

program at respondent-employer.  Claimant acknowledge the he knew that if he was injured on

the job and the clinic was not open he was suppose to go to the first responder and ask for

medical assistance from him.  Claimant concedes that on July 22, 2003, he went to Mr. Bristow

and said his left shoulder was hurting and that he was going to have to go get something for it. 

Thereafter the claimant went home and from there to Dr. Fisher, D.C.  Claimant’s testimony

reflects that while he was aware that Dr. Fisher was not a company doctor, at time of the July 22,
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2003, visit he “was in severe pain” and “needed medical help”. (T. 80).  Claimant explained that

the medication provided by Dr. Fisher was over-the-counter medicine [Aleve] and not

prescription.

Claimant agreed with the history of his injury contained in the July 22, 2003, Daily Chart

Notes of Dr. Fisher. (R#1,X#1, p. 29).  While a specific incident is not identified by the claimant

as the basis for his left shoulder pain, he did relay to Dr. Fisher that he had been lifting parts out

of boxes for 30 minutes.  Claimant acknowledged that during the July 22, 2003, visit, Dr. Fisher

provided some therapy treatments on his left shoulder and a muscle release treatment for his

neck.  Claimant also complained of right shoulder pain.    

Claimant acknowledged that during the time he was seeing Dr. Ball after September

2003, he relayed that his right shoulder hurt worse than the left shoulder.  Claimant concedes that

because of the severity of the pain in his right shoulder, Dr. Ball went back in and looked at it

again.  Surgery was performed on the claimant’s right shoulder by Dr. Ball before the left

shoulder.  The testimony reflects that the April 2004, right shoulder surgery by Dr. Ball was a

general decompression and not a torn rotator cuff.  The August 2004, left shoulder procedure by

Dr. Ball was the same as the right shoulder, a general decompression.

The testimony of the claimant reflects that when he was seen by Dr. Fisher on July 22,

2003, and the days following, his group health insurance paid part of the bill.  Claimant asserts

that it was automatically group insurance that paid when you went to a chiropractor.  Claimant

was seen by Dr. Fisher on July 30, August 4, August 6, and August 8, 2003, in addition to July

22, 2003, all prior to the September 2003, visit to Dr. Ball.

Claimant testified regarding the onset of his bilateral hip and leg pain:



14

No.  Actually, I started having hip pain in both hips after being
sent, when I fell on my back on the pallet sometime after that I’ve hurt 
since then in the hips.  It’s not, it’s been the past three or four years, of
my hip pain. (T. 86).

The testimony of the claimant reflects that the residuals relative to his neck, neck pain and 

headaches, has impacted on his employment, particularly regarding his ability to sit and work at a

computer.  Claimant testified that he was aware that the medical records reflects a wasting of

muscles in his leg which is attributable to his low back problems that he has been having since

1989.  While the claimant testified that his low back, legs, and neck problems are preventing him

from working, he does not characterize them as being more severe that his shoulder problems.  

With respect to the his initial visit to Dr. Jay Lee, the on-site physician of respondent-

employer, following the July 22, 2003, on July 24, 2003, claimant asserts that he relayed a

history of his work activities at the time he had the onset of left shoulder pain.  Claimant asserts

that the specific information provided to the medical provider regarding the August 29, 2003,

accident was also provided with respect to the July 22, 2003, accident.

The claimant’s testimony reflects that Dr. Craig McDaniel is now his primary care

physician.  Claimant asserts that tests performed pursuant to the directions of Dr. McDaniel were

negative for diabetes.  

Regarding his April 2004, deposition, claimant acknowledged that he testified that he had

been released to return to work by Dr. Lee in either September or October 2003.   Additionally,

claimant testified during the deposition that he went in and tried to work, and that after two or

three hours he told Jeremy Brashears, his boss, that he was hurting in his back.  Claimant was

directed by his supervisor to see the plant nurse, Barbara Gray.  Claimant did not work for

respondent-employer thereafter.  Nevertheless, claimant denies that the reason the stopped
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working was because of pain in his back.  Claimant maintains that he had a number of pains and

that he had fell on the pallet at that time. (T. 107-108).

Claimant’s testimony reflects that he is uncertain if any physician has taken him off work

since September/October 2003, when he was released to return to work by Dr. Lee.  During the

April 12, 2004, deposition the claimant testified that he was taken off work by Dr. Ball until he

was seen by Dr. Pearce.  

Jerry Wayne Brashears, a 37-year employee of respondent-employer, is the supervisor of

Maintenance and was the claimant’s supervisor on July 22, 2003.  Mr. Brashears testified that he

was aware that the claimant has had a number of physical problems in the past to include neck

surgery, right shoulder surgery, and back problems.  Mr. Brashears’ testimony reflects that the

claimant has had a previous workers’ compensation claim.  Regarding the claimant’s knowledge

or familiarity with the procedures to follow in the event he has an on-the-job injury Mr.

Brashears testified:

He pretty much should be.  You know, there have been 
accident reports filled out in the past on Jacob.  We’ve issued 
several. (T. 114).

Mr. Brashears confirmed that on July 22, 2003, claimant worked in maintenance tool and

die with job duties involving molds, dies, and machines that either make or operate them,

however did not include assembly line work or repetitive work, or rapid work.    Mr. Brashears’

testimony reflects that while he is on the clock at 7:00 a.m., he normally arrives at work 15 to 20

minutes early every day.   Mr. Brashears denied that the claimant came to him and reported that

he had injured his left shoulder at work on July 22, 2003.  Regarding the route the claimant

would take from the maintenance tool and die department to go the parking lot of respondent-
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employer, Mr. Brashears testified:

In the tool an die area.  If he was in his workstation, one
of the exits would be to go right by the front of my office.  Now, 
there is another way that he could go out without coming by my
office. (T. 115).

Mr. Brashears notes that the claimant did not come by his office on July 22, 2003.

Mr. Brashears testimony reflects regrading his first conversation with the claimant about

the claimant’s left shoulder:

About the left shoulder, specifically?  The day after Jake left
work, he came in.  Well, he came in a little late that day.  He explained
to me that the doctor had given him some medication and he had 
overslept.  I’m not sure at that point there was ever any mention of a
left shoulder hurting then, just that he had been hurting.  The first 
conversation - - (T. 116).

Mr. Brashears denies that the claimant indicated to him on July 23, 2003, that he had hurt himself

at work the previous day, or ask that an incident report be completed, or ask that medical

treatment be provided.  Mr. Brashesrs testified that he first learned of the claimant’s left shoulder

problem “sometime well into the following week” when the claimant came in and said an

accident report needed to be done. (T. 116).  Mr. Brashears completed an accident report at that

time.

Mr. Brashears’ testimony reflects that had claimant reported to him on July 23, 2003, that

he had hurt his left shoulder on July 22, 2003, the first thing he would have done is contact the

medical clinic and report the accident.  Thereafter, Mr. Brashears testified he would have started

the accident report.  Mr. Brashears testified that had the claimant reported the injury on July 22,

2003, he would have been immediately sent to the medical clinic.  If the medical clinic was not

open at the time of the reporting, Mr. Brashears testified:
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The first responders would have checked him out and made
the decision then whether to send him to the emergency room or to 
some other healthcare facility. (T. 118).

On cross-examination, Mr. Brashears identified Michael Bristow’s employment position

as a team leader over the tool and die, a supervisor over the claimant, who answered directly to

him.  Regarding injured employee, Mr. Brashears testified that his responsibilities are to get them

medical care that is needed.  Mr. Brashears acknowledged that there would be adverse

consequences for his failure to complete an accident report on the date it was reported to him by

an injured employed.  

Mr. Brashears testified that he did not know that the claimant had left work on July 22,

2003, until after he, the claimant, had gone.  Mr. Brashears acknowledged that the claimant was

not reprimanded for leaving work on July 22, 2003.  Mr. Brashears testified the Mr. Bristow

reported to him that the claimant had left work to go see his doctor.  Regarding the levels of

supervisors above him, Mr. Brashears testified:

I have a manger that I answer directly to, who is Fred 
Cunningham.  At the time, we had an interim part-time person
who was training me.  I had not been in maintenance and tool 
and die for all that long.  His name was Bud Dacus.  Mr. Dacus
has since retired, and I have taken over that slot. (T. 120-121).

Mr. Brashears testified that if one of his shift employees had to leave work early in the

shift to see his personal physician he would not need to investigate it.  Mr. Brashears added that

upon the return of the employee he would need to sit down and talk with the employee about

what happened.  Mr. Brashears asserts that the afore occurred in the instant claim:

Yes.  When Jake returned the next day, he came to my office.
We sat down and talked about where he was the day before.  As a 
matter of fact, he offered that up without me asking any questions. (T. 121-122)



18

Mr. Brashears testified that he has known the claimant since within a week of the

claimant beginning his employment with respondent-employer in 1972.  Mr. Brashears’

testimony reflects that he had no knowledge of the claimant complaining of a left shoulder

problem or injury prior to July 22, 2003.  Mr. Brashears testified the July 22, 2003, was not the

only time that the claimant had left work to go see his doctor.

Gregory Howard Smith, a 27-year employee of respondent-employer, testified that on

July 22, 2003, he worked in maintenance tool and die department.  Mr. Smith testified that he

worked with the claimant on July 22, 2003, and that he did not observe him report an injury to

his left shoulder to Jerry Brashears or any other supervisor.  Mr. Smith’s testimony reflects that

the claimant did complain to him on July 22, 2003, about a problem with his shoulders:

We were unloading some parts over in the paint line area.
Of the morning we would come in and work sometimes the first 
hour over in the paint booth area to help them a little bit on the line.
And that particular morning, he had made a statement that after we
had started that morning we unloaded the line, and then we started
putting parts back on the line if we had time left.  And so we start
out - - 

*       *       * 

Or on pallets.  What it was, was the parts would be left, the
night before when they shut it down, there was parts that was left that
had been painted, but that hadn’t made the full cycle when the line
shut down.  So we would unload those parts off the line, put them on 
pallets or certain things throw them in boxes, and we’d unload those
first.  And if we had time left, we’d load some parts back on the line
to get it started back around for painting that day.

*       *       *

We took the parts off, and then we started loading some parts
back on the line.

Well, we had unloaded some parts, and then we had a box of 
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parts we were putting back on the line that we were getting out of a 
box.  And we hadn’t unloaded too awful many of them until he made
the statement to me that, my shoulder’s really hurting this morning. 
(T. 130-131).

Mr. Smith testified that if the claimant specified a particular shoulder he did not recall.  Mr.

Smith’s testimony reflects that at the time of the claimant’s statement roughly 70-80 % of the

parts remained in the box that they were unloading.  Mr. Smith testified that the claimant

continued to help unload the remainder of the box.  Mr. Smith noted that the claimant worked

until 7:00 a.m. on the morning of July 22, 2003.  As to when after July 22, 2003, he became

aware that the claimant was complaining that he had hurt his left shoulder, Mr. Smith testified:

The date exactly, I don’t remember.  That’s been three years
aga.  But I remember him saying that he would put me down as a 
witness.

*          *           *

It was days [after July 22, 2003], I don’t remember exactly 
how many. (T. 133-134).

Mr. Smith acknowledged that he was aware that the claimant had a number of injuries

and health problems prior to July 22, 2003.   As a consequence of the afore, Mr. Smith’s

testimony reflects that when the claimant mentioned something about his shoulder, his first

thought was that his “shoulder was just hurting him”, and that he did not think much about it. (T.

135).  

Michael Ray Bristow, a 19-year employee of respondent-employer, testified that on July

22, 2003, his job title was team leader over the tool and die maintenance section, to include team

leader over the claimant.  Regarding the temporary work that the employees of the tool and die

maintenance section did for one to two hours in the paint department prior to 7:00 a.m., Mr.
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Bristow’s testimony reflects:

It was just to get a little extra overtime to help them out when
they’re shorthanded.  We would come in early.  Sometimes I’d go over
there, too, and we would work anywhere from 5:00 to 7:00 or from 
6:00 to 7:00 in the mornings just to get a little overtime because we
didn’t have no overtime. (T. 138).

Mr. Bristow denies that the claimant reported to him having injured his left shoulder at work on 

July 22, 2003.  Further, Mr. Bristow denies that the claimant made any request of him regarding

medical care on the morning of July 22, 2003.  

Mr. Bristow discussed the procedure followed by respondent-employer regarding

employees injured at work:

If it occurred in the morning before the clinic hours, I take 
care of it.  I evaluate it.  If it’s bad, they can go to the ER.  And if
not, they can wait until 8:00. (T. 140).

Mr. Bristow explained that as a first responder he is a qualified licensed emergency medical

technician.  Mr. Bristow testified that as a qualified EMT the importance of getting a history

from an individual is always critical on any kind of incident and knowing about the patient.

Mr. Bristow acknowledged that on the morning of July 22, 2003, the claimant came to

him and told him that he was leaving work:

Yes.  He came to me and said, I’m hurting.  I’m going to the
doctor.  And he left.  I didn’t have time to reply.  I didn’t ask why he
left. (T. 141).

Mr. Bristow was in the tool and die shop at the time of the above.   Regarding his actions

thereafter, Mr. Bristow testified:

Well, I notified Jerry there shortly.  I didn’t think a lot of it 
because there have been other incidents where he’s left to go to the
doctor or hurting or not feeling good.  So I didn’t really think a whole
lot about it. (T. 141).
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Mr. Bristow’s testimony reflects that the claimant did not report on July 22, 2003, that he had

hurt his left shoulder and that he was going to see the doctor. (T. 141-142).

Mr. Bristow testified that he first learned that the claimant was alleging an injury to his

left shoulder several days after July 22, 2003.  Mr. Bristow asserts that had the claimant reported

to him on July 22, 2003, having injured his left shoulder he would have assessed the situation

and made the call whether to provide medical treatment at the emergency room since the clinic

was not open. (T. 143).  

On cross-examination, Mr. Bristow noted that he has only been a team leader since 1999. 

Further, the testimony of Brisow reflects that both he and Mr. Brashears completed the accident

reports at times, however generally it is the responsibility of the team leader to complete the

accident report.  Mr. Bristow observed that after the claimant told him that he was hurting and

going to the doctor, the claimant turned and went toward the lunch room, not towards Mr.

Brashers’ office. (T. 145).  

Mr. Bristow’s testimony reflects that as far as the level of or access to medical treatment,

there is no difference between an employee who reports a work-related injury as oppose to one

complaining of a non-work-related complaint. (T. 149-150).

A July 22, 2003, Daily Chart Note of Dr. William Fisher, D.C., reflects that the claimant

presented in he office with left shoulder pain and right shoulder soreness, and relay a history of

having hurt his shoulder at work that day while “picking up parts out of large box at work”.  The

Chart Note further reflects that the claimant’s onset of symptoms, sharp pain and burning

sensation in the left shoulder, occurred after 30 minutes of work.  The Chart Note also confirms

that the claimant left work on July 22, 2003. (CX. #1, p. 3).  Dr. Fisher arranged for the claimant
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to undergo an MRI scan of the upper left extremity which was performed at St. Bernards Medical

Center on July 22, 2003, at 10:30 P.M.  The MRI scan report reflects findings consistent with a

partial tear and possibly full thickness tear of the supraspinatus. (CX. #1, p. 2).  A review of the

chiropractic Daily Chart Notes of Dr. Fisher relative to the claimant reflects that the claimant was

seen consistently by Dr. Fisher from July 22, 2003 through September 2, 2003.  The September

2, 2003, Daily Chart Notes reflects that the claimant relayed that his left shoulder injury claim

had been denied by the workers’ compensation carrier.(CX. #1, p. 1-15).

In correspondence of September 12, 2003, Dr. Fisher referred the claimant to Dr. John

Ball, a Jonesboro orthopedic surgeon, relative to the left shoulder complaint. (CX. #1, p. 17-18). 

The September 24, 2003, clinic note of Dr. Ball relative to his evaluation of the claimant reflects,

in pertinent part:

Mr. Hayes comes in today c/o a stabbing burning type pain in his
L shoulder.  He noted that this happened on July 22nd while he was
at work taking parts out of a big tub and handing them to someone
else.  He was on that job for about an hour and began to hurt but the
pain didn’t get bad until after he quit doing that job.  Notes the parts 
were cast iron estimated at about 5 lbs each.  Gives history of a R
shoulder rotator cuff repair in the past addressed by Dr. Pearce in Little
Rock.  He noted he reported this but the medical staff at Hytrol was not 
there yet.  He then went to see Dr. Fisher in Paragould.  States this was
denied as a Worker’s Compensation matter because he left work and
went to see a chiropractor.  States they did not give him any medical 
attention afterwards.

*       *       *

PHYSICAL EXAM:   L shoulder exam shows some grinding and crepitation
His comfort range is about 70 degrees of abduction, 80 degrees of 
forward flexion.

The MRI report was discussed with the pt which was somewhat equivocal
for a full-thickness rotator cuff tear.  This was reviewed with a 3-D
shoulder model.  He does show some symptoms consistent with rotator
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cuff problems.  It is also hard to say for sure how rotator cuff problems
develop since it is such a common problem.  Also, if this comes from a
repetitive use, it may not be compensable under Arkansas law.  In order
to be covered, the statutes state that this has to be coming from a specific
incident.  All we can say in this matter is what the pt reports in that he had
onset of pain in his work activities.  Cannot say based on his exam and 
reports however, if this is acute, chronic or related to his work or not.  The
options in this regard would be to seek legal counsel or contact the 
Worker’s Compensation Commission for appeal processes.

*       *       *

Prescription provided for Darvocet N100.  Arthrogram was scheduled and
we’ll have him see Dr. Charles Pearce in Little Rock after completion of
the testing.  Recommend that he not return to work until after he sees Dr.
Pearce. (CX. #1, p. 20-21).

Dr. Ball’s office authored an off-work slip following the September 24, 2003, examination of the

claimant in accordance with the clinic note. (CX. #1, p. 22).  On September 26, 2003, claimant

underwent an arthrogram of his left shoulder which disclosed that there was no rotator cuff tear

present. (CX. #1, p. 23).

On October 1, 2003, claimant was evaluated by Dr. Charles E. Pearce, Jr., a Little Rock

orthopedic surgeon, for a chief complaint of bilateral shoulder and arm pain, the left greater than

the right.  After reciting a history of the claimant’s left shoulder symptoms, the October 1, 2003,

report of Dr. Pearce reflects, in pertinent part:

PHYSICAL EXAMINATION: Mr. Hayes does appear to be in some
pain.  His left shoulder, there is no definite atrophy or abnormality.  He
has no point tenderness at his AC joint or anterior/posterior glenohumeral
joint.  His motion is reasonably good but he has positive impingement.  
There is no definite strength deficit in abduction or rotation.  Negative
O’Brien, speed and liftoff.  Grossly neurovascularly intact.  Right shoulder,
he has pain with impingement testing.  There is reasonably good strength.
His pain, in his right arm, is somewhat radicular in nature.  There is no 
gross neurovascular loss distally.

*       *       *
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IMPRESSION: Bilateral shoulder pain, left greater than right.  He has
impingement on the left, possibly partial thickness rotator cuff tear.  He
has ongoing chronic symptoms in his right shoulder, some of which may
be from his neck. (CX. #1, p. 24).

Claimant received injections in both shoulders under the care of Dr. Pearce during the October 1, 

2003, visit, and was restricted to lifting no more than 25 pounds and no overhead work.  (CX. #1,

p. 24-26).  Dr. Pearce did not schedule a return appointment for the claimant following the

December 24, 2003, visit. (CX. #1, p. 26).

On April 8, 2004, claimant returned to Dr. Ball.  The clinic notes relative to the April 8,

2004, visit reflects, in pertinent part:

PHYSICAL EXAM:   he has marked subacromial crepitation of the L
shoulder.  He feels that has gotten worse over the past year.  He’s having
pain in the L side but actually, has more pain on the R.  He reaches up
to about 120 degrees of abduction on the L side when he begins to have
pain which extends over into his neck.  He also notes that if he reaches
out with the L arm in abduction and tries to pick up something with his
hand, he gets pain up unto his left forearm extensors and into the lateral 
epicondyle.  Inquired about numbness on the L side and he states that he 
doesn’t have a lot.  Also, if he reaches out and turns his palm upward to 
lift something up, he doesn’t have as much pain and that’s because he’s 
using his flexor muscles.

*       *       *

IMPRESSION: 1.  Impingement, L shoulder.  2.  L elbow lateral epicondylitis,
possible radial tunnel syndrome. (CX. #1, p. 28).

X-rays were obtained on April 19, 2004, of the claimant’s left shoulder.  The radiologist reports 

reflects, in part:

The mild arthritic changes are noted at the left acromioclavicular joint with
associated mild joint space narrowing and minimal hypertrophic spurring.
No signs of acute fracture, dislocation, AC joint separation, or any evidence
of acute bony injury appreciated, however. (CX. #1, p. 29).

On April 20, 2004, the claimant underwent a left shoulder decompression by decompressive
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acromioplasty and distal clavicle resection under the care of Dr. Ball. (CX. #1, p. 33-34).  On

August 24, 2004, claimant was admitted to St. Barnards Medical Center under the care of Dr.

Ball and underwent right shoulder decompressive acromioplasty. (CX. #1, p. 39-40).  

In a December 29, 2005, clinic note Dr. Ball relayed that the claimant had been followed

since September 2003, for chronic bilateral shoulder pain; had undergone bilateral

decompressions; and had not had any impressive amount of relief.  (CX. #1, p. 48).    In a June

16, 2006, correspondence to the claimant’s attorney, Dr. Ball noted:

. . .   I was aware at that time, and continue to be aware, that Mr.
Hayes feels that all of his shoulder problems come from his work
activities but there is nothing about his history, his examination or 
his surgical findings that allows me to make a statement of any particular
cause for his shoulder problems.

*       *       *

Based on my most recent examination of Mr. Hayes’ shoulder problem,
and considering the guidelines published by the AMA in their publication
Guides to the Physician in the Evaluation of Permanent Impairment, Mr.
Hayes has suffered a percent physical impairment in loss of physical 
function equal to 10% to the left upper extremity arising from his restricted
function of his left shoulder. (CX. #1, p. 49).

  
   

During his April 12, 2004, deposition claimant described his job duties at the time of his

left shoulder symptoms onset:

We went to work that morning about 5:30, and we were helping
out in other areas.  This was a paint area that we was working in.  We had
these big racks that fit on the conveyor.  We had a big box, a tub of parts.
I was operating what they call a lower operator conveyor.  It lowered it
down, and we put the parts on that.  But the parts were not real big parts.
I estimated parts of five to six pounds.  That’s just an estimate.  It could
be ten; it could be three.  I’m just saying it’s an estimate.

*       *       *
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Yes, sir.  These tubs come at different times.  Somewhere 
between 5:30 and 7:00 that morning we was unloading these parts.
I was taking parts with my left hand - - of course, they was full to the
top.  So you just pick up the part, and the guy that would be standing 
there would turn around and get a part.  We was doing it real fast, repetition.

When we got down to the lower part of this box to empty the 
box out - - of course, I was bending all the way over and had the lower
operator in my right hand.  Which I would raise it up and down so the 
parts would be easy to put on this line.  I had some discomfort with my
shoulder.  By the time we got done with this - - 

*       *       *

It was right across in the right shoulder, kind of across it and in
front of it.  We were quit.  We were about done.  So I quit and went to
the bathroom and took a break and then went to my regular work area,
which was tool and die.  By the time I walked back over to my work area
- - this was 7 o’clock in the morning - - I was getting sever pain. 
(R#1X5, p. 33-34).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On July 22, 2003, the relationship of employee-employer existed between the 

claimant and respondent #1.

3. On July 22, 2003, the claimant earned wages sufficient to entitle him to weekly 

compensation benefits of $426.00/$320.00, for total/permanent partial disability.

4. On July 22, 2003, the claimant did not sustain an injury arising out of and in the 

course of his employment.

CONCLUSIONS
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The claimant maintains that on July 22, 2003, he sustained an injury to his left shoulder

while discharging employment duties with respondent-employer which required medical

treatment, and rendered him temporarily totally  incapacitated from engaging in gainful

employment while he was within his healing period.  Further, claimant maintains that after

undergoing surgery he sustained a permanent physical impairment relative to the left shoulder. 

Claimant contends that he has been rendered permanently and totally disabled within the purview

of the Arkansas Workers’ Compensation Act and is entitled to corresponding temporary total,

medical, and permanent total disability benefits.  The contentions of the respondents are as set

forth in their responsive pre-hearing filings. 

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensations benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.  Claimant does not assert

that he suffered a specific injury to his left shoulder on July 22, 2003, which is identifiable by

time and place of occurrence.  Indeed, claimant concedes that the onset of his left shoulder

symptoms was gradual in nature on the morning of July 22, 2003, while working in the paint

department.

A claimant must prove by a preponderance of the evidence the following factors to find

an injury compensable under the “rapid repetitive motion” provision: the injury arose out of and

in the course of his employment; that the injury caused internal or external physical harm to the

body which required medical services or resulted in disability or death; that the injury was caused

by rapid repetitive motion; that the injury was the major cause of the disability or need for

treatment; and that the injury is established by medical evidence supported by objective findings.
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 Ark. Code Ann. §11-9-102 (4) (A) (ii) (a).

While the claimant asserts that he suffered the injury to his left shoulder on July 22, 2003,

while unloading parts from a container in the paint department of respondent-employer prior to

the commence of his regular shift at 7:00 a.m. in the maintenance tool and die department, he has

failed sustain his burden of proof by a preponderance of the evidence.   The evidence reflects that

during the time that the claimant discharged duties in the paint department of respondent-

employer on July 22, 2003, he performed several different tasks, only one of which involved

unloading the parts from the container.  While the task of removing the parts from the container

was repetitive the speed or rapidity with which the parts were removed has not been established

by the evidence in the record.  Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d

644 (1998).  

As previously noted several tasks were performed by the claimant during the time that he

worked in the paint department on July 22, 2003, between 5:00 and 7:00 a.m.  The evidence

further reflects that claimant was not solely along in removing the parts from the container, but

co-worker also removed parts.  

While the medical reflects that the claimant underwent a left shoulder decompression

surgery on April 20, 2004, under the care of Dr. Ball, the evidence also reflects that the claimant

underwent a similar procedure on the right on shoulder on August 24, 2004, by the same

physician.  Claimant does not assert that the right shoulder was injured on July 22, 2003.  

Indeed, the claimant attributed his left shoulder complaint to the fact that he had undergone two

prior surgical procedures on the right shoulder and was using his left upper extremity more so

because of same.  Nonetheless, Dr. Ball was unable to state within a reasonable degree of
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medical certainty as to the underlying cause of the claimant left shoulder problem.   Medical

opinions addressing compensability must be stated within a reasonable degree of medical

certainty.  Ark. Code Ann. §11-9-102 (16)(B); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000).

Having failed to sustain his burden of proof by a preponderance of the evidence that he

sustained a compensable injury under the rapid repetitive motion theory, the claimant’s has failed

sustain his burden of proof that he sustained a compensable injury to his left shoulder on July 22,

2003.  This is claim is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


