
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM F409060

DARRYL A. HANDY,
EMPLOYEE    CLAIMANT

TARGET CORP.,
SELF-INSURED EMPLOYER         RESPONDENT

CONSTITUTION
STATE SERVICES,
BENEFITS ADMINISTRATOR          RESPONDENT

OPINION FILED SEPTEMBER 25, 2006,

Pursuant to a hearing conducted June 27, 2006, before Administrative Law Judge Richard B.
Calaway in Little Rock, Pulaski County, Arkansas, with

Mr. Bennie O’Neil and Mr. Dewey Fitzhugh, Attorneys at Law, North Little Rock, Arkansas,
appearing for the claimant, and

Mr. Guy Alton Wade, Attorney at Law, Little Rock, Arkansas, appearing for the respondents.

STATEMENT OF THE CASE

This is a dispute over the claimant’s request for additional benefits related to his admittedly

compensable  cervical spine injury.

The claimant contended that he should be awarded benefits for (1) medical care after

August 16, 2004, including the expense of treatment by Dr. James Adametz; (2) temporary total

disability from August 27, 2004, through December 3, 2004; and (3) permanent impairment in the

amount of 12% to the body as a whole.

The respondents contended that the claimant is not entitled to the requested benefits; that his

compensable injury was a minor temporary aggravation of his pre-existing arthritic pathology and

has resolved; that his treatment after August 16, 2004, is not compensable because it was not

reasonably necessary in connection with his compensable injury; and that he is not entitled to
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benefits for temporary total disability or permanent impairment as the result of the compensable

injury.

The record, which included documentary evidence, the testimony of the claimant and Luke

Wright, and deposition testimony of Doctors Adametz and Bennett, was closed at the conclusion of

the hearing, pursuant to the Prehearing Order and Ark. Code Ann. §11-9-715(c). 

Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed at all pertinent times; the claimant suffered a compensable injury on or about April 18, 2004;

his average weekly wage was $556.00; and respondents accepted the claim as compensable and paid

benefits until on or about August 16, 2004, when benefits were terminated.

3. The preponderance of the evidence shows that the claimant’s medical care after

August 16, 2004, including his care by Dr. James Adametz, was reasonably necessary in connection

with his compensable injury and is the responsibility of the respondents.

4. As the result of his compensable injury, the claimant remained in a healing period and

was incapacitated to earn wages for a period which included October 1, 2004, through December 3,

2004, for which he is entitled to temporary total disability benefits.

5. As the result of his compensable injury, the claimant has sustained permanent

impairment in the amount of 12% to the body as a whole, as assessed by Dr. Adametz.
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6. The respondents have controverted the payment of benefits hereinafter awarded and

the claimant’s attorney is entitled to the maximum statutory attorney’s fee thereon, payable one-half

by the claimant and one-half by the respondents.

DISCUSSION

The claimant, a 23 year employee for Target, injured his neck while attempting to unload

pallets from a truck, during his employment as a forklift driver and warehouse worker.  He testified

that a stack of pallets appeared to be falling over and, as he attempted to push them back up, he heard

a popping sound and felt burning in the back of his neck.  He stated that he had never had this kind

of problem with his neck before.

He promptly reported his injury and received treatment from the company nurse whose care

included ice packs and Ibuprofen.  Eventually, the nurse referred the claimant to a chiropractor,

Dr. Steven Bennett.  The claimant was later referred to osteopathic physician Dr. Greg Pineau and

his primary care physician for medical treatment and, after an MRI scan, he was referred to Little

Rock neurosurgen Dr. James R. Adametz whose treatment included surgery, an anterior cervical

diskectomy at C3-4, C4-5, and C5-6 with fusion at each level, performed October 1, 2004.  The

record shows that Dr. Adametz’ note from September 24, 2004, indicated that the patient would be

unable to work due to surgery and recovery.  Following the surgery, when he saw the claimant on

December 3, 2004, he wrote that the claimant was “doing pretty well” and was allowed to return to

work, but not to lift more than 25 pounds.

The claimant testified that surgery alleviated many of his symptoms but that he still had

problems with his right arm.  He testified that his problems, which included some pain, were more
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pronounced at night and that he took Ibuprofen and Aleve during the day.  He testified that at the

time of the hearing he had returned to work as a forklift driver and was still working in that capacity.

Although the respondents acknowledged that the claimant suffered an injury to his neck on

or about April 18, 2004, they contended that he is not entitled to the requested benefits because they

relate to his pre-existing arthritic pathology and not his compensable injury, which they characterized

as minor and temporary.  This is somewhat consistent with the testimony of Dr. Bennett in his

deposition, including his opinion that the claimant’s arthritic condition no doubt pre-existed the

trauma at work, but that he did not feel that the disc at C3-4 was causing the claimant’s symptoms,

and that there was no indication, when he treated the claimant, that the disc at C5-6, which was to

the right, reduced the spinal canal or rested on the nerve and, finally, that the claimant reached

maximum medical improvement August 17, 2004, for  chiropractic care.  Dep. 37-39.

However, the record shows that Dr. Adametz found the claimant’s significant pathology to

be acute and that the disc at C3-4 was causing severe cord compression and that the slightly smaller

C4-5 disc had begun to cause cord compression, as had the C5-6 disc.

It should be noted that, while the claimant’s non-medical chiropractic care ended in August,

he was also referred by Dr. Bennett for medical treatment and eventually reached Dr. Adametz as

a consequence of such medical referrals.  This suggests that Dr. Bennett, while having ended his

chiropractic care, acknowledged that the claimant need additional treatment from medical physicians.

Thus, when it comes to the claimant’s later treatment by medical physicians, including surgery, the

opinion of Dr. Adametz is entitled to greater weight.  Dr. Adametz is a respected medical physician,

well known to the Commission, and had the advantage of more recent medical information

concerning the claimant, including his view of the claimant during surgery.  Moreover, there is no
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indication that the claimant’s pre-existing arthritic condition involved herniated discs of the kind

treated by Dr. Adametz and the record fails to show that there was another cause of such a condition,

beyond the claimant’s injury at work as well as his continuing to work during this initial period of

treatment.

In short, the preponderance of the evidence shows that the claimant’s continuing medical care

was reasonably necessary for his job-related injury after August 16, 2004, including the treatment

by Dr. Adametz, and that his temporary total disability from October 1, 2004, through December 3,

2004, was related to his compensable injury.  Dr. Adametz assigned an impairment rating of 12%

following the surgery, which is consistent with the AMA Guides to the Evaluation of Impairment

(4th Edition), as well as the medical record, which fails to show pre-existing pathology of the nature

treated by Dr. Adametz, and the record in general, which fails to show any other likely cause for the

claimant’s condition.

AWARD

Pursuant to the foregoing opinion and the law, the respondents are ordered and directed to

pay benefits on behalf of the claimant.

This award has been controverted as stated above, and the claimant’s attorney is entitled to

the maximum statutory attorney’s fee on the controverted portion.  Pursuant to Coleman v. Holiday

Inn, Ark. WCC No. D708577 (November 21, 1990), the claimant’s portion of the controverted

attorney’s fee is to be withheld from, and paid out of, indemnity benefits, and remitted by separate

check by the respondents directly to the claimant’s attorney.

Accrued benefits hereinabove awarded shall be paid in lump sum without discount.  This

award shall bear interest at the maximum legal rate until paid.
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IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


