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STATEMENT OF THE CASE

A hearing was conducted May 4, 2006, to determine whether claimant should

be held in contempt pursuant to Ark. Code Ann. §11-9-706, assessed a fine

pursuant to Ark. Code Ann. § 11-9-714 and whether this claim should be dismissed

for want of prosecution pursuant to Rule 99.13 of the Rules of the Arkansas

Workers’ Compensation Commission.

The immediate claim concerns an alleged injury occurring on or about June

1, 2004.  Respondents have controverted this claim in its entirety.  A discussion of

the procedural history of this claim is warranted.

This claim was initiated through the filing of a Commission Form AR-C dated

October 5, 2004, by the claimant seeking benefits for a herniated disc he allegedly

sustained on June 1, 2004.  In response, respondents filed a Commission Form AR-

2, controverting the claim.  On October 12, 2004, claimant filed a pro se request for
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a hearing and the matter was subsequently referred to a legal advisor for mediation.

On November 19, 2004, a Notice of Mediation Conference was given setting the

mediation conference for December 13, 2004.  On December 9, 2004, Lewis

Ritchey entered his appearance as counsel on behalf of claimant through the

submission of a Pre-Mediation Conference Report and appearance at the Mediation

Conference.  An agreed order to negotiate settlement without formal mediation was

entered on December 13, 2004.  On May 18, 2005, Ritchey filed a motion to

withdraw and be relieved as counsel for claimant.  On June 1, 2005, the

Commission entered an Order granting Ritchey’s motion to withdraw. 

On August 4, 2005, respondents filed a Motion to Dismiss for Want of

Prosecution, pursuant to Rule 13, based on the fact that no action had been taken

in the case since the May 19, 2005 Order relieving Ritchey as counsel for claimant.

Claimant responded in writing on August 22, 2005, that he objected to the case

being dismissed but did not, at that time, request a hearing.  The case was returned

to general files on August 25, 2005.  

On November 16, 2005, respondents again moved to dismiss the case for

failure to prosecute.  Respondents requested a hearing on the motion.  A certificate

of service was sent to the claimant.  Claimant filed no written response to

respondents’ motion, and a hearing on the motion was set for December 13, 2005.

Claimant was sent notice of the hearing by certified mail.  The file reflects that on

December 12, 2005, Morris Thompson contacted the Commission, requesting

copies of certain documents from claimant’s file and stating that he would be

representing claimant at the hearing scheduled for the next day, December 13,

2005.  A hearing was held on December 13, 2005.   Claimant did not appear for the

hearing on December 13, 2005, but Thompson did appear on his behalf and stated

that he represented the claimant.  He stated that he had been contacted by claimant
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“some time ago,” about his representation and that he had been conducting

“informal discovery” on claimant’s behalf, although he had not notified the

Commission of his representation of claimant in this matter.  On claimant’s behalf,

Thompson contested respondents’ motion to dismiss and requested that the matter

be set for a hearing.  Respondents objected because it has been over one year

since the filing of the original claim.   An Order was entered December 19, 2005, by

the Administrative Law Judge denying the Respondents’ Motion to Dismiss for

Failure to Prosecute based on Thompson’s appearance, on claimant’s behalf, and

his indication that claimant wished to pursue his claim.  

On or about December 14, 2005, Respondents propounded Interrogatories

and Requests for Production of Documents upon the Claimant.  On January 23,

2006, respondents sent a letter to claimant regarding the status of the discovery

responses.  On or about February 15, 2006, respondents filed a Motion to Compel

Discovery with the Commission.  The claimant did not respond to the Motion.  On

or about March 9, 2006, an Order was entered compelling the claimant to give full

and complete responses to the discovery by March 20, 2006.  On March 23, 2006,

the respondents filed this Motion for Contempt, Costs, and Dismissal.  On April 4,

2006, a Notice was filed setting the Motion for hearing on May 4, 2006.  On April 20,

2006, a letter was filed with the Commission by Gary Davis entering his appearance

on behalf of the claimant as a result of a referral from Morris Thompson.  On May

2, 2006, a letter was filed reflecting that the respondents were in receipt of the

claimant’s responses to the discovery but indicating that the hearing should proceed

on the Motion to Dismiss.  In response, a letter was received from claimant’s

attorney, Davis, requesting that the case be set for a full hearing on compensability,

temporary total disability benefits, and controversion.
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A hearing was conducted before this Administrative Law Judge on May 4,

2006.  At the conclusion of the hearing, this Administrative Law Judge took the

Motion under advisement and directed the parties to proceed with pre-hearing

filings.  On May 5, 2006, claimant submitted his Response to Pre-hearing

Questionnaire.  After review the evidence and procedural history of this case, I find

that respondents’ motion should, at this time, be denied in part and granted in part.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim;

2. On October 5, 2004, claimant filed, pro se, a Form 1, seeking benefits

for his alleged June 1, 2004, herniated disc.  On October 7, 2004, the

respondents filed a Form 2, controverting the claim;

3. An agreed order to negotiate settlement without formal mediation was

entered on December 13, 2004, while claimant was represented by

counsel, Mr. Lewis Ritchey;

4. On May 19, 2005, Ritchey was relieved as counsel for claimant by the

Full Commission;

5. On August 4, 2005, respondents filed a Motion to Dismiss for Want

of Prosecution;

6. On August 22, 2005, claimant filed a written objection to the motion

to dismiss but did not request a hearing;

7. The file was returned to general files on August 25, 2005;

8. On November 16, 2005, respondents filed a second Motion to

Dismiss for Want of Prosecution and requested a hearing on the

motion;
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9. Despite notice thereof, claimant failed to file a written response to

respondents’ second Motion to Dismiss;

10. A hearing on the motion to dismiss was set for December 13, 2005;

claimant was notified by certified mail;

11. On December 12, 2005, Morris Thompson, Attorney at law,  notified

the Commission that he would be representing claimant at the hearing

scheduled for the next day, December 13, 2005.

12. Claimant did not appear for the hearing on December 13, 2005, but

Thompson did appear on his behalf, contested respondents’ motion

to dismiss, and requested that the matter be set for a hearing;

13. On or about December 14, 2005, respondents propounded

Interrogatories and Requests for Production of Documents upon the

claimant.

14. An Order was entered December 19, 2005, by the Administrative Law

Judge denying the Respondent’s Motion to Dismiss for Failure to

Prosecute based on Thompson’s appearance, on claimant’s behalf,

and his indication that claimant wished to pursue his claim.

15. On December 20, 2005, a Pre-Hearing Questionnaire Notice was sent

to both counsel for claimant and respondent requiring response from

the claimant within twenty days and response from the respondents

within thirty days.

16. On January 19, 2006, the respondents filed their Response to Pre-

Hearing Questionnaire.

17. On January 23, 2006, respondents sent a letter to claimant regarding

the status of the discovery responses.
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18.  On January 24, 2006, a letter was sent to counsel for claimant and

respondent advising the parties that the file was being returned to

general files since the claimant had failed to submit a response to the

Pre-Hearing Questionnaire.

19. On or about February 15, 2006, respondents filed a Motion to Compel

Discovery with the Commission.  The claimant did not respond to the

Motion.

20. On or about March 9, 2006, an Order was entered compelling the

claimant to give full and complete responses to the discovery by

March 20, 2006.

21. On March 23, 2006, the respondents filed this Motion for Contempt,

Costs, and Dismissal.  On April 4, 2006, a Notice was filed setting the

Motion for hearing on May 4, 2006.  On April 20, 2006, a letter was

filed with the Commission by Gary Davis entering his appearance on

behalf of the claimant as a result of a referral from Morris Thompson.

22. On May 2, 2006, a letter was filed reflecting that the respondents

were in receipt of the claimant’s responses to the discovery but

indicating that the hearing should proceed on the Motion to Dismiss.

In response, a letter was received from claimant’s attorney, Davis,

requesting that the case be set for a full hearing on compensability,

temporary total disability benefits, and controversion.

23. A hearing was conducted before this Administrative Law Judge on

May 4, 2006.  At the conclusion of the hearing, this Administrative

Law Judge took the Motion under advisement and directed the parties

to proceed with pre-hearing filings.
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24. On May 5, 2006, claimant submitted his Response to Pre-hearing

Questionnaire.

25. Respondents’ motion for contempt is denied.

26. Respondent’s motion for costs is granted in part.  The costs of

transcription of the May 4, 2006 hearing in the amount of $180.75

shall be paid by the claimant to the court reporter within twenty (20)

days of the date of this Order.    

27. Respondent’s motion for dismissal for failure of claimant to timely

respond to discovery and to prosecute is denied at this time. 

DISCUSSION

Arkansas Code Annotated § 11-9-702(d) states as follows:

If, within six (6) months after the filing of a claim
for additional compensation, no bona fide request for a
hearing has been made with respect to the claim, the
claim may, upon motion and after hearing, if necessary,
be dismissed without prejudice to the refiling of the
claim within the limitation period specified in subsection
(b) of this section.  

[Emphasis added.]

Moreover, Rule 13 of the Rules of the Arkansas Workers’ Compensation

Commission states, in part, as follows:

Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed for
want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.  (Effective
March 1, 1982.)

This is the third Motion for Dismissal for Failure to Prosecute filed in this

claim since its inception in October of 2004.  The first Motion was denied without a

hearing.  The second Motion was denied following a hearing in December of 2005.

In her December 19, 2005 Opinion, the Administrative Law Judge observed:
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A review of the evidence shows a lack of activity on claimant’s part in
pursuing his claim.  In addition, it is troublesome to this examiner that
claimant chose not to appear for the hearing on the motion to dismiss and
that his new attorney, Mr. Thompson, had failed to notify the Commission of
his representation of claimant until the day prior to the hearing.  However,
Mr. Thompson did appear on claimant’s behalf at the scheduled hearing on
the motion to dismiss, stating that he had been retained by claimant and that
claimant did not want his case to be dismissed.  Further, Mr. Thompson
requested, on claimant’s behalf, that the matter be set for a hearing.  

In response to this third motion, the claimant contends that he has belatedly

but fully complied with discovery and is ready to proceed to a hearing on

compensability in this matter.  Respondents contend that claimant failed to comply

with an Order of this Commission and should be held in contempt and ordered to

pay costs and alternatively, that such violation warrants dismissal of this claim.

In Loosey v. Osmose Wood Preserving Co., 23 Ark. App. 137, 744 S.W.2d

402 (1988), the Arkansas Court of Appeals reviewed the authority of the Workers’

Compensation Commission to dismiss a claim with prejudice and to punish a party

for contempt.  In Loosey, the claimant failed to comply with an Order requiring

completion of discovery by a certain date prior to a scheduled hearing with notice

that failure to comply would result in sanctions to the offending party.  The

Administrative Law Judge dismissed the claim with prejudice even though the

claimant filed belated responses to the discovery requests approximately two

months after the deadline set by the Order.   The court in Loosey rejected the

claimant’s argument that the Commission lacked the authority to dismiss the claim

with prejudice, relying on Ark. Stat. Ann. 81-1342(f) (Repl. 1976)(noting the

Commission’s rule-making authority) and AWCC Rule 16 (incorporating Ark. R. Civ.

Proc. 37(d) and imposition of sanctions authorized by Rule 37(b)(2)(A), (B), and (C)

including dismissal of a claim).  23 Ark. App. at 140-141.  The Court found that in

a controverted claim, the law judge has authority to make proper orders pertaining

to discovery and further rejected the claimant’s argument that dismissal without a
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hearing was an unconstitutional deprivation of his right to due process on the basis

that claimant had been properly warned of the consequences of noncompliance. Id.

at 142.  The Court noted that dismissal of the claim was not the same as holding the

claimant, or his attorney, in contempt in light of then existing law requiring contempt

actions to be certified by the Commission to the circuit court for punishment.

Under current law, it is clear that the commission or the administrative law

judge has the discretion and authority to find a party who disobeys or resists a

lawful order in contempt and impose a fine not exceeding ten thousand dollars

($10,000.00).  Ark. Code Ann. §11-9-706 (1995).  In addition, the Administrative

Law Judge has the power in a case where the claim has been controverted to issue

appropriate sanctions for discovery violations pursuant to Arkansas Workers’

Compensation Commission Rule 099.16 in accordance with Ark. R. Civ. Proc. 37.

In the instant case, the evidence clearly demonstrates that the claimant has

not timely responded to pre-hearing questionnaires from the commission, discovery

requests from the respondents, and an Order of an Administrative Law Judge.  The

record clearly reflects that the questionnaires, discovery requests, and Order were

sent to claimant’s counsel of record at the time.   There is nothing in the record to

reflect that claimant had actual notice of these requests or directives nor warning

of the entry of a dismissal of his claim, or other sanctions, of the potential

consequences for failure to comply with these requests.  The claimant was present

with counsel, Mr. Gary Davis, at the hearing held on May 4, 2006.  At the hearing,

the claimant and his counsel were advised that “any lack of diligence on your part

or any failure to comply with any further discovery sought by the respondents in this

case will result in dismissal of your claim.”  I find that the evidence does not warrant

dismissal of the case at this time.
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Respondents contend that claimant should be held in contempt for failure to

obey the Order of the Administrative Law Judge directing the claimant to file

responses to discovery no later than March 20, 2005.  The correspondence reflects

that a copy of the Order was mailed by first class mail to the claimant.  The

evidence indicates that the claimant made an attempt to respond to the discovery

responses; although such attempt was described by respondent’s counsel as

untimely, unresponsive, and incomplete.  However, both parties acknowledge that

complete responses have now been submitted sufficiently in advance of any

hearing date to be scheduled in connection with this claim. Therefore, I find that the

respondents’ motion for contempt and request that a fine be assessed should be

denied.

However, I do find that the preponderance of the evidence demonstrates that

claimant should be assessed the transcription costs incurred as a result of the

hearing held on this Motion.  Respondents clearly had a right to rely on the

expectation that claimant and his attorneys were in contact and communicating with

each other.  Moreover, after the hearing on the second Motion to Dismiss, counsel

for claimant clearly represented to Respondents and this Commission that  this

claim should be set for hearing.   The respondents’ vigilant attempts to address the

dilatory conduct of claimant and his counsel were clearly reasonable and necessary

in light of their lack of compliance or responsiveness.  I therefore find that the costs

of transcription of the May 4, 2006 hearing in the amount of $180.75 shall be paid

by the claimant to the court reporter, Hendrix Reporting Service, 1701 South Arch,

Little Rock, Arkansas, 72206, within twenty (20) days of the date of this Order.    

Accordingly, respondents’ motion for contempt or in the alternative to dismiss

is respectfully denied and respondent’s motion for costs for the May 4, 2006 hearing

is hereby granted to the extent set forth herein.  This case will be scheduled for a
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pre-hearing telephone conference for the purpose of setting the hearing in this claim

by separate Notice and Order.

IT IS SO ORDERED

________________________________
BARBARA W. WEBB
Administrative Law Judge


